
\\jciprod01\productn\H\HLG\44-2\HLG203.txt unknown Seq: 1  7-SEP-21 12:02

HIDDEN VOICES: REIMAGINING RACIAL VIOLENCE

PEGGY COOPER DAVIS* AND ZACHARY MASON**

Searching for Stories of the Past . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 217
A Leap of Invention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 221 R

The Story of Ella Buford . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 223 R

Changes of Perspective . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 245 R

SEARCHING FOR STORIES OF THE PAST

Historians have struggled to overcome the limitations of archives that
record the presence, but rarely capture the voices, of marginalized people.
In her prize-winning book, Wayward Lives, Beautiful Experiments, Saidiya
Hartman offers histories of African American women at the turn of the 20th
century.1 Hartman works from archives that contain sparse and primarily
bureaucratic information about her subjects, and few, if any, of their own
words and thoughts. She therefore fills in unknowable experiences and sub-
jective states to imagine lives lost to history.2 Conventionally verifiable facts
and preserved photographic images are chord progressions upon which
Hartman improvises plausibly harmonious lived melodies.3 Similarly,
Marisa Fuentes has written of the difficulties of “narrating ephemeral archi-
val presences” while meeting a scholarly obligation “to construct unbiased
accounts.”4 Working with a “desire[ ] . . . to recover what might never be
recoverable and to allow for uncertainty, unresolvable narratives, and con-
tradictions,”5 Fuentes recounts the lives of enslaved women in 18th century
Barbados in a prize-winning book that takes deliberate account of the si-
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1 See SAIDIYA HARTMAN, WAYWARD LIVES, BEAUTIFUL EXPERIMENTS (2019) (here-

inafter WAYWARD LIVES). Hartman, a MacArthur Fellow and University Professor at Co-
lumbia University, has introduced the term “critical fabulation” to describe the
combination of archival research and critical theory with fictional and historical narrative.
Saidiya Hartman, Venus in Two Acts, 26 AXE 1, 11 (2008). See also TIYA MILES, ALL

THAT SHE CARRIED: THE JOURNEY OF ASHLEY’S SACK, A BLACK FAMILY KEEPSAKE

(2021) (relating a distinguished historian’s factual and fictionalized account of her fam-
ily’s history in and after slavery).

2 Id. at xiv–xv.
3 See id.
4

MARISA J. FUENTES, DISPOSSESSED LIVES: ENSLAVED WOMEN, VIOLENCE, AND THE

ARCHIVE 1 (2016).
5 Id. at 12.
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lencing and distortion that result from reliance on archives generated and
preserved by dominant others.6

We, too, have looked for lost voices and the stories they might tell. We
want to uncover, and understand, the human stories behind significant Su-
preme Court cases. Moreover, we seek to clarify the relationship between a
court’s appreciation of the lived stories that give rise to a case and the doc-
trinal narratives or legal interpretations with which a court responds to the
human experience. In particular, we have been pondering a Supreme Court
opinion from the late 19th century: United States v. Harris, 106 U.S. 629
(1883).

Harris was a criminal prosecution brought by federal authorities
against twenty people for allegedly seizing four detainees from the custody
of a deputy sheriff in Alamo, Tennessee and beating them—one to his
death—to punish their assertion of rights protected by the Federal Constitu-
tion.7 The case has a murky and contested factual history.8 It has often been
said,9 and the Court’s opinion seems to imply,10 that it involved a group of
White men who seized four Black prisoners from the custody of Deputy Sher-
iff William A. Tucker of Crockett County, Tennessee.11 The opinion quotes the

6 See id.
7 U.S. v. Harris, 106 U.S. 629, 629–32 (1883).
8 See, e.g., PAMELA BRANDWEIN, RETHINKING THE JUDICIAL SETTLEMENT OF RECON-

STRUCTION 154–5 (2011).
9 See, e.g., Oyez, United States v. Harris, Facts of the Case, https://www.oyez.org/

cases/1850-1900/106us629 (reporting that the case involved a “lynch mob’s” capture of
“four Black prisoners” and killing of one); Supreme Court Ruling Allows Racial Terror
Violence to Continue, EQUAL JUSTICE INITIATIVE CALENDAR, https://calendar.eji.org/ra
cial-injustice/jan/22 (last visited Apr. 9, 2021) (commemorating and recounting the Har-
ris decision as one involving an attack on four Black men and the killing of one).

10 Harris, 106 U.S. at 640–41. Rejecting the Government’s argument that the Thir-
teenth Amendment supported the defendants’ prosecution, the Court said that under the
applicable section of the Klan Act:

[I]t would be an offense for two or more white persons to conspire, etc., for the
purpose of depriving another white person of the equal protection of the laws. It
would be an offense for two or more colored persons, enfranchised slaves, to
conspire with the same purpose against a white citizen or against another colored
citizen who had never been a slave. Even if the amendment is held to be directed
against the action of private individuals, as well as against the action of the states
and United States, the law under consideration covers cases both within and with-
out the provisions of the amendment. It covers any conspiracy between two free
white men against another free white man to deprive the latter of any right ac-
corded him by the laws of the state or of the United States. A law under which
two or more free white private citizens could be punished for conspiring or going
in disguise for the purpose of depriving another free white citizen of a right ac-
corded by the law of the state to all classes of persons—as, for instance, the right
to make a contract, bring a suit, or give evidence—clearly cannot be authorized
by the amendment which simply prohibits slavery and involuntary servitude.

Id. We hypothesize that the commonly held presumption that the Harris victims were
Black stems, in part, from an implication that this passage refers subjunctively to cases
unlike the Harris case.

11 Id. at 631. The defendants were charged, in part, with using “force and arms” to
unlawfully “conspire together for the purpose of preventing and hindering the constituted
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indictment as charging that Roland Green Harris and nineteen others
“beat[ ], bruis[ed], [and] wound[ed]”12 the four prisoners, killing one of
them.13 Press accounts near the time of the incident suggest different fact
patterns, some involving the Harris defendants as victims14 and some sug-
gesting a courtroom shootout.15 Recent research has established that the
prisoners seized from official custody on that day in Crockett County were
not Black men, as the Court seemed to imply, but White men, possibly
Unionist and Republican.16  It was long thought,17 and the Court’s opinion
states,18 that the perpetrators of the assaults were private citizens. Indeed,
the Court’s most significant holding is that prosecution of the Harris defend-
ants was precluded precisely because they were not state agents.19 In fact,
some of the defendants were County officials, and the lead defendant, Ro-
land Green Harris, was the Crockett County Sheriff20—a man possibly re-
lated by blood, and surely related in sympathies, to Isham Green Harris, the

authorities of the State of Tennessee, to-wit, the said William A. Tucker, deputy sheriff of
said county, from giving and securing to the said Robert R. Smith and others, naming
them, the due and equal protection of the laws of said state. . .while so under arrest and in
his custody:” Id. See also BRANDWEIN, supra note 8, at 154–56. R

12 Harris, 106 U.S. at 632.
13 Id. at 630–32.
14 See infra note 76 (describing Memphis Public Ledger article insisting that Sheriff

Harris’ arrest was purely the result of political machinations to legitimize the application
of the 1871 Enforcement Act to private “rows and affrays,” over which the federal gov-
ernment should not have jurisdiction).

15 See infra note 73.
16

BRANDWEIN, supra note 8, at 154–55. Commenting on the curious issue of the R
prisoners’ (historically mistaken) identities, Brandwein writes, “the oddities begin with
the fact that the victims were white. Scholars have universally assumed that the victims
were black. The assumption no doubt took hold because the defendants were charged
under the Ku Klux Klan Act. But George W. Wells, Jr., Robert R. Smith, William J.
Overton, and Perry McDonald (P. M.) Wells all lived in Crockett County, Tennessee and
census records identify all of them as white.” Id.; see also Untitled, KNOXVILLE DAILY

CHRONICLE, Sept. 4, 1872, https://chroniclingamerica.loc.gov/lccn/sn85033437/1872-09-
04/ed-1/ (listing George W. Wells as a member of the Chattanooga Republican Party
Delegate convention); Violator of Internal Revenue, THE MEM. EVENING HERALD, Aug.
26, 1877, https://www.dropbox.com/home/UNITED%20STATES%20V.%20HARRIS/
Victims/Robert%20R%20Smith/Newspaper%20Clippings?preview=1877_R_R___
Smith_Deputy_US_Marshall__makes_arrests_in_Crockett_County.pdf (identifying R.R.
Smith as a Deputy U.S. Marshall); Untitled, THE DAILY MEM. AVALANCHE, Feb. 15,
1878, https://img8.newspapers.com/image/586979987/ (identifying R.R. Smith as a Dep-
uty U.S. Marshall). But see Our City Canvass, THE TENNESSEAN, September 17, 1875
(subsequently listing George W. Wells and defendant Hugh McGavok as members of the
Democratic Executive Committee) https://www.dropbox.com/s/zu0di3vb26e5ibh/1875_
George_W__Wells_and_Hugh_McGavock_members_of_the_Democratic_Executive_
Committee.pdf?dl=0.

17 Supra note 9.
18 Harris, 106 U.S at 640 (“[The indictment] is directed exclusively against the ac-

tion of private persons, without reference to the laws of the states, or their administration
by the officers of the state.”).

19 Id. at 638–39, 644.
20 See Crockett County Items, WHIG AND TRIBUNE (Jackson, Tenn.), March 13, 1872

(announcing the election of Roland J. Harris as sheriff and defendant William Best as
clerk). https://www.dropbox.com/s/463ce3blq93nkx5/1872%20R.G.%20Harris%20and
%20William%20Best%20elected.pdf?dl=0; Bloody Conflict, MEM. DAILY APPEAL, Aug.
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Tennessee governor21 who not only orchestrated his state’s alliance with the
Confederacy,22 but stood in battle with Confederate generals, escaped to
Mexico under charges of treason after the Civil War,23 and returned in less
than two years to reenter Tennessee politics and represent the state in the
United States Senate until his death in 1897.24

The Harris prosecution was brought by federal authorities under legis-
lation popularly known as the Ku Klux Klan Act (the Klan Act).25 Congress
passed the Klan Act in direct response to the period of anti-Black and anti-
Unionist violence immediately following the Civil War, and as part of its
broader effort to define national citizenship and safeguard its associated
rights.26 The Act prohibited conspiracies and actions undertaken to inhibit or
punish the exercise of federally protected civil rights.27 The Supreme Court
found the prosecution unwarranted and ordered the indictment dismissed
because it alleged no offense that was, in the Court’s view, properly subject
to federal jurisdiction.28 By the Court’s reasoning, the indictments alleged
nothing more than ordinary criminal offenses, and ordinary criminal of-
fenses are subject to the exclusive jurisdiction of state courts.29 This was so,
according to the Court, largely because the perpetrators were private citi-
zens rather than agents of the State, and the Reconstruction Amendments
prohibited states, but not private parties, from depriving people of due pro-
cess and equal protection of the law.30

The Harris decision compromised the federal government’s authority to
prosecute racially or politically motivated violence on the part of “Redeem-
ers”31 in the post-Civil War South. It followed The Slaughter-House Cases32

15, 1876, https://chroniclingamerica.loc.gov/lccn/sn83045160/1876-08-15/ed-1/seq-1/
[https://perma.cc/4K5X-ZF72].

21 See Charles F. Bryan Jr., George Wayne Watters’ Isham Green Harris, Civil War
Governor and Senator from Tennessee, 1818-1897, TENN. HIST. Q., 238–41 (1979) (book
review).

22 Id. at 239.
23 Id. at 240.
24 Id.
25 The Enforcement Act of 1871, ch. 31, § 1, 17 Stat. 13 (codified as amended at 42

U.S.C. § 1983 (2012)).
26

ERIC FONER, RECONSTRUCTION: AMERICA’S UNFINISHED REVOLUTION 1863-1877
(1988).

27 See The Enforcement Act of 1871, supra note 25.
28 U.S. v. Harris, 106 U.S. 629, 644 (1883).
29 See, e.g., id. at 638–40.
30 Id. at 640.
31 “Redeemer” is a term that references former Confederates and rising younger

Southerners who “shared . . . a commitment to dismantling the Reconstruction state,
reducing the political power of [B]lacks, and reshaping the South’s legal system in the
interests of labor control and racial subordination.” FONER, supra note 26, at 588.

32 83 U.S. 36 (1873) (narrowly construing the Fourteenth Amendment’s Privileges or
Immunities Clause, thereby severely limiting the ability of newly freed Black people to
assert their right to contract or practice a profession by using judicial power to mitigate
Reconstruction’s reparative initiatives).
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and United States v. Cruikshank,33 the Supreme Court’s more notoriously
limiting interpretations of Reconstruction civil rights legislation, and it
stands with those cases on the side of states’ rights and limitation of federal
power. The principles affirmed in Harris often render federal power inade-
quate to define and protect human rights, and those principles continue to
be judicially salient. They supported the Supreme Court’s 2000 opinion
curbing federal power to address violence against women 34 and its 2012
opinion limiting federal power to establish an entitlement to health care.35

Indeed, they inform the squabbling over competing commitments to state
autonomy and to national cooperation that hampered the Nation’s marshal-
ling of resources to address the historic COVID-19 pandemic.36

A LEAP OF INVENTION

We have struggled to understand why the facts of a case as consequent-
ial as Harris remain so murky and to gain a clearer picture of the events of
1872 that gave rise to it. We are struck by the Court’s failure to address the
political and social realities of the post-Civil War Southern states, and we
wonder whether confusion or lack of clarity about the facts on the ground in
Western Tennessee caused members of the Court to be less mindful than they
might have been of the need for federal protection against political or racial
violence.

Our research is limited in ways that are analogous to the limitations
Hartman and Fuentes faced in their work. For the most part, our sources
have been court records, judicial opinions, and other documentary traces of
lawyers’ and judges’ work. We have also consulted a set of bureaucratic

33 92 U.S. 542 (1876). This case addressed the Colfax Massacre of 1873, which oc-
curred when a conflict over the results of the 1872 Louisiana gubernatorial election
culminated in the massacre of Black freedmen by a mob of White militiamen in Colfax
County, Louisiana. Danny Lewis, The 1873 Colfax Massacre Crippled the Reconstruc-
tion Era, SMITHSONIAN MAG, https://www.smithsonianmag.com/smart-news/1873-col-
fax-massacre-crippled-reconstruction-180958746/ [https://perma.cc/JSM3-74XS] (last
visited Mar. 24, 2021). Three of the militiamen were originally convicted of violating
federal anti-terrorism laws by conspiring to inhibit Black citizens’ Constitutional rights.
See Cruikshank, 92 U.S. at 548. The Court vacated the convictions partially on the
ground that the anti-terrorism laws were an impermissible implementation of the Four-
teenth Amendment which, it reasoned, applies only to state action. Id. at 554–55, 559.

34  U.S. v. Morrison, 529 U.S. 598, 601–02 (2000) (holding that Congress lacked
power to authorize private civil actions in response to violence against women).

35 Nat’l Fed. Indep. Bus. v. Sebelius, 567 U.S. 519, 538 (2012) (addressing challenges
to a federal health insurance program).

36 In the midst of the coronavirus pandemic, there was a poignant struggle between
then-President Trump and governors of the several states as states approaching the apex
of the death curve asked for help from the federal government in obtaining needed medi-
cal equipment and federal officials pressured states to help themselves. See Peter Baker,
Maggie Haberman & James Glanz, Tensions Persist Between Trump and Medical Advis-
ers Over the Coronavirus, N.Y. TIMES (Apr. 3, 2020), https://www.nytimes.com/2020/
04/03/us/politics/coronavirus-trump-medical-advisers.html [https://perma.cc/C4NQ-
ULDB].
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records and historical accounts for information about the lives and actions
of the parties, and for further information about the lawyers and judges and
the political and social context in which the case arose. As we have strug-
gled to understand the history of the Harris case, it has occurred to us that
things may have unfolded differently through the eyes of the marginalized
women and men whose safety was compromised by the Court’s decision and
by subsequent withdrawals of federal protection. We find that marginalized
people are largely absent from the case records and historical accounts that
legal scholars usually consult. We’ve wondered whether the available infor-
mation was leading us—and might have led the Court—to underestimate
the urgency of the need for federal protection against racist and political
violence in the re-United States.

How is it that the Court—and the public record—told for so long a
story of “ordinary” anti-Black violence and perpetrated for so long the illu-
sion that the policing of anti-Black and anti-progressive violence could, or
should, be left to the control of local authorities who were bent on redeem-
ing the Confederate, pro-slavery cause? How, we’ve wondered, might the
case have been understood by those who were most vulnerable at the dusk of
Reconstruction?

In an inevitably inconclusive, but hopefully illuminating, effort to an-
swer those questions, we offer as a thought experiment an admittedly fic-
tional, although verifiably plausible, telling of the Harris story from the
perspective of a free(d) woman living in West Tennessee where the story
unfolded. Our thought experiment tests the hypothesis that neglected voices
carry hidden truth, and it may give insight about the need to explore more
fully the racial and social dimensions of what appears as “ordinary” vio-
lence and what it might take to quell that violence.

We are inspired by Hartman’s example of grounded construction and
Fuentes’s admonition to infuse the re-imagining of subaltern lives with ap-
preciation of their agency in the face of, and in the wake of, social death.
Sharing those scholars’ sense of frustration as we search legal archives for
lost voices, we offer excerpts from the journal that we imagine a formerly
enslaved Tennessee woman might have kept as Reconstruction was over-
taken by Confederate Redemption. We will call the woman Ella Buford and
reveal, through what we imagine as her writing and compiling of assorted
clippings within a diary, an alternative account of the violence that tran-
spired in Crockett County, Tennessee as Reconstruction’s lofty aspirations
dimmed. After presenting Ella Buford’s perspective, we will describe the
ways it enriches our thinking about both the short-term effects and the con-
tinuing validity of the Harris precedent.
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THE STORY OF ELLA BUFORD

Ella was born enslaved in Crockett County, Tennessee in 1847. When
she was fifteen, her owner, Ezra Tanner, was killed in the crossfire of an
186237 Civil War skirmish that left his homestead in shambles and his mod-
erate-sized farmlands trampled.38 Ezra Tanner was both owner and father to
Ella and to her two-years-older sister, Rachel. Their mother, Clarisse Buford,
had lived and worked in the Tanner household after Ezra’s father purchased
her in 1845 from a preacher in Gibson County. This preacher had seen to it
that Clarisse and his other slaves learned to read because he believed it his
Christian duty: a soul who wasn’t able to read would be doomed to Hell. The
preacher couldn’t wish Hell fires on anyone, even a Black heathen. Clarisse
sharpened her skills by reading to the preacher’s wife when the old woman’s
sight began to fail. Worlds beyond the Bible were therefore opened to her.
She saw literacy and knowledge as keys to freedom, so when she had chil-
dren, she did her best to make sure that both of them were able to master the
Webster Speller at an early age.39

Ezra was conflicted throughout the war. He had become ambivalent
about the morality of slavery. He was a Lincoln Republican, and although he
was not outspoken, he fraternized with fellow Republicans who were in-
volved with the racially integrated Union League.40 Some of his Republican
friends were rumored to have been involved with the Underground Railroad.
He did not hide the fact that he favored reconciliation with the anti-slavery
North or that he preferred compromise to secession.41 Knowing this, Ella

37 See generally FRED M. PROUTY & GARY L. BARKER, TENN. DEP’T ENV’T & CON-

SERVATION, A SURVEY OF CIVIL WAR PERIOD MILITARY SITES IN WEST TENNESSEE

(1996) (providing a general overview of Civil War skirmishes and battle locations in
Western Tennessee).

38 See PROFILES OF AFRICAN AMERICANS IN TENNESSEE, xv (Bobby L. Lovett &
Linda T. Wynn eds., 1996) (“Tennessee’s slaves experienced a harsh existence, living
mostly on small farms instead of large plantations.”).

39 See Janet Cornelius, “We Slipped and Learned to Read:” Slave Accounts of the
Literacy Process, 1830-1865, 44 PHYLON 171, 181 (1983). Remarking on the “innova-
tive” means by which enslaved persons learned to read, id. at 180, Cornelius writes,
“Slaves named Webster’s speller more often than any other book as the tool used for their
initiation into reading. Distributed in millions of copies, its use was a tribute to the persis-
tence of the nineteenth century student, since it was a small book with small print and
few illustrations or other enticements to attract the beginning reader,” id. at 180 n.28.

40 See FONER, supra note 31, at 283 (noting that “virtually every Black voter in the R
South had enrolled”).

41 Tennessee, the last southern state to officially secede, initially declined to separate
from the Union but would follow South Carolina’s lead a mere two months later. See
Tennessee secedes, WASH. POST, (June 8, 2011), https://www.washingtonpost.com/blogs/
house-divided/post/tennessee-secedes/2011/02/25/AGQ4lyLH_blog.html; see also
Charles L. Lufkin, Secession and Coercion in Tennessee, the Spring of 1861, TENN. HIST.

Q., 98 (1991) (“At first Tennessee held her ground. In February of 1861, the people
proved their loyalty to the Union when they soundly defeated secessionist candidates in a
statewide election, winning handily in all three grand divisions of the state. Yet only
some nine weeks later, the explosive events at Fort Sumter and Abraham Lincoln’s call to
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thought that in the fratricidal passions of wartime Tennessee,42 Ezra was as
likely to be killed, and his property as likely to be destroyed, by Confeder-
ates as by members of the Union army.

Ezra had become patriarch of the Tanner family in 1850 when his father
and mother were killed in a carriage accident. His paternity of Ella and
Rachel was widely suspected but never openly discussed, and Ezra was
aloof in the presence of his Black children. When Ezra was about to be
married to a suitable southern lady, he gifted Clarisse to his sister, Christine
Tanner Pickens, and her spouse, Everett Pickens, patriarch of the Dunleaf
Plantation a few miles away. This would presumably protect the expected
bride (a conspicuously naı̈ve, but pretty girl) from a certain awkwardness.
The loss of three slaves was apparently more than Ezra thought necessary for
the sake of peace and appearances; he kept the two girls. Dunleaf was just a
few miles away, so Ella and Rachel (and, perhaps, Ezra) could continue to
see Clarisse. The sisters visited with their mother regularly, usually at the
home of Ida and Hamilton Willard.

Ida and Ham Willard had a special status among enslaved people at
Dunleaf, and they shared the most accommodating of Dunleaf’s slave resi-
dences. Ida Willard worked in the Pickens household (the “Big House”) at
Dunleaf and was chief among its “house slaves.” Although she had a room
in the “Big House,” she spent every evening in the cabin she shared with her
husband, Hamilton Willard. Ham Willard was Dunleaf’s most trusted
“driver.” He had been purchased at a high price because of his ability to
keep books and manage farm crews. The Willards enjoyed the relative free-
dom of a somewhat comfortable cabin between the “Big House” and the
quarters of other slaves and a relationship with the Pickens family that was
mellowed by years of sometimes testy negotiation in an ironic context of
mutual respect. They each did what they needed to do to maintain Everett
Pickens’s trust and still hold their places as a buffers against White authority
for other enslaved people at Dunleaf. It was a complex dance, but it gave
Hamilton and Ida a measure of satisfaction and the sometimes resentful but
ultimately genuine respect of those whom they supervised – often with mock
sternness.

Ida welcomed Clarisse’s help in managing the upkeep of the large Pick-
ens household, and the two women bonded and worked together comforta-
bly. Ida and Hamilton Willard had lost their only child to smallpox, and over
time, Clarisse and her daughters became fictive kin of the Willard family.
The daughters moved comfortably between the Tanner farm and the Willard

arms in mid-April caused a radical shift in public opinion . . . a wave of secessionism
rolled across the state.”).

42 See AMY MURRELL TAYLOR, THE DIVIDED FAMILY IN CIVIL WAR AMERICA 76
(2005) (remarking on the somberness with which newspapers frequently reported on the
“bloodshed and hostility” exhibited between warring brothers, Taylor quotes an untitled
article published in the Louisville Daily Journal on April 18, 1862: “There is ‘certainly
no feature of the present war so tragic as when brother is thus found arrayed against
brother’”).
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cabin at Dunleaf. Because of the Willards’ trusted status, they were able to
acquire a few books and some writing supplies. Ella took special delight in
the opportunities that this privilege of the Willards presented, and both of the
Willards encouraged her precocious curiosity. With some trepidation at first,
Ella began to keep a journal in which she pasted newspaper clippings and
wrote comments. She stored the journal and a pen and ink in a drawer that
Ida had set aside for the sisters’ belongings, counting on the fact that, al-
though Hamilton periodically searched the quarters of other slaves, he and
Ida were spared the indignity of household inspections and could therefore
keep writing materials and other signs of literacy in their cabin without fear
of reprisal.

After Ezra was killed in Civil War crossfire, Everett Pickens felt com-
pelled to join the Confederate army, if for no other reason than to prove his
loyalty to the cause about which his brother-in-law had been so apparently
ambivalent. The risk of being associated with Ezra’s politics—and his no-
ticeably lax attitude with his slaves—had caused Everett anxious hesitation
about marrying Ezra’s sister Christine, and he was eager to prove himself
loyal to the Confederate cause. He left Ezra’s young widow, Sally, with
Christine and trusted the two of them to manage Dunleaf and the Tanner
farm as best they could, counting, as they so often did, on Hamilton Wil-
lard’s loyalty and skill. Hamilton, like countless other similarly positioned
enslaved people43 tasked with keeping plantations afloat during the War, kept
Dunleaf going with the reduced crew of enslaved people who had not fled to
Union camps or territory or been killed trying to do so.

Nobody remained on the Tanner farm. Unlike Everett—and unlike most
Tennessee slaveholders—Ezra had been unguarded about the progress of the
war in the presence of “his” enslaved people. More significantly, Ella and
Rachel, like many other secretly literate “house slaves,” read newspapers
that they were supposed to have discarded and listened with stone-faced in-
tensity to the talk at the tables and sitting rooms they served. They were
therefore able to keep other enslaved people abreast of Civil War news.44

The fourteen souls, in addition to Ella and Rachel, whom Ezra had held in
slavery anticipated the Union approach, and they were prepared when the
soldiers in blue appeared. Each family had packed essentials and devised an
escape plan. Some fled to Union camps in and around Memphis, a city the

43 See, e.g., LOVETT & WYNN, supra note 38, at 30. When her master, William Giles
Harding, was imprisoned at Fort Mackinac Island, Michigan for supporting the Confeder-
ate rebellion during the Civil War, trusted house slave, Susanna McGavock Carter, sent
him letters that provided updates on Belle Meade plantation’s state of affairs: its slaves,
its crops, and the family’s struggles to survive the war. Id.

44 For further appreciation of Ella’s and Rachel’s literacy, see HEATHER ANDREA WIL-

LIAMS, SELF-TAUGHT: AFRICAN AMERICAN EDUCATION IN SLAVERY AND FREEDOM (2007)
(outlining Black self-education efforts prior to and during the Reconstruction Era). See
generally Cornelius, supra note 39 (describing enslaved people’s accounts of learning to
read).
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Union army had taken in June of 1862.45 Some headed North toward Mis-
souri or Illinois. Ella and Rachel rode one of Tanner’s horses to the Willard
home, where they stayed and helped to maintain Dunleaf.

The news of Lee’s surrender in April of 1865 came to the Willard
household in pieces—first by Hamilton, who relayed muffled conversations
of visitors from Memphis or Nashville that he had overheard in town, then
as worried gossip overheard by Rachel in the household parlor, and, finally,
in local papers.46 Ella placed this clipping with a note in her journal on April
12:

[ The Glorious Consummation—Lee Surrendered!, THE NASHVILLE

DAILY UNION]
47

45 See Dwight Hughes, A Most Curious Battle, EMERGING CIVIL WAR (June 6, 2020),
https://emergingcivilwar.com/2020/06/06/a-most-curious-battle-memphis-june-6-1862/
[https://perma.cc/FUN7-TPT7]. See also Memphis Confessions, NASHVILLE DAILY

UNION, June 19, 1862, https://chroniclingamerica.loc.gov/lccn/sn83025718/1862-06-19/
ed-1/seq-2/#date1=1862&sort=date&date2=1862&searchType=advanced&language
=&sequence=0&index=6&words=Capture+Memphis&proxdistance=5&state=Ten
nessee&rows=20&ortext=&proxtext=capture=memphis&phrasetext=andtext=date
FilterType=yearRange&page=1 [https://perma.cc/3ALT-YZWF] (relaying Memphis
citizens’ alleged accounts of how humanely their Union occupiers were treating them).

46 See, e.g., General Lee in Richmond, MORNING BULL., Apr. 17, 1865.
47 The Glorious Consummation.—Lee Surrendered!, NASHVILLE DAILY UNION, Apr.

11, 1865, https://chroniclingamerica.loc.gov/lccn/sn83025718/1865-04-11/ed-1/seq-3/#
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The sisters’ exhilaration about the Confederate surrender was quickly
dampened by the somber and threatening news of Lincoln’s assassination
and Johnson’s swearing-in. They had experienced Andrew Johnson as Ten-
nessee’s governor, then as one of its senators, and briefly as Lincoln’s vice
president. Despite a false and fawning speech in which he promised to be a
“Moses” to Black people,48 nothing in his record inspired confidence that he
was a friend of the free(d).

date1=1865&index=3&rows=20&words=Lee=surrender&searchType=ba-
sic&sequence=0&state=Tennessee&date2=1865&proxtext=surrender+of+Lee
&y=0&x=0&dateFilterType=yearRange&page=1 [https://perma.cc/47QQ-HHAJ].

48 See FRANK MOORE, SPEECHES OF ANDREW JOHNSON, PRESIDENT OF THE UNITED

STATES xli (1866). On October 24, 1864, then-vice presidential candidate and Lincoln-
appointed military governor of Tennessee Andrew Johnson addressed a crowd of Nash-
ville’s Black residents. Id. at xxxv. He promised, “I will indeed be your Moses, and lead
you through the Red Sea of war and bondage to a fairer future of liberty and peace.” Id.
at xli.
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[ President Lincoln Assassinated, THE MORNING BULL. (Apr. 17, 1865)]49

49 President Lincoln Assassinated, MORNING BULL., Apr. 17, 1865.
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Everett Pickens was one of the last to return from the battlefields. Like
many persistent or uninformed troops, his regiment fought on for a month or
so after Lee’s surrender,53 encouraged, perhaps, by Lincoln’s assassination.
Everett returned to Dunleaf relatively unscathed in June of 1865, whereupon
he sold the old Tanner farm and scrambled to maintain Dunleaf with what
would now be sharecropper labor. He was content to leave Ella and Rachel
in place, but a small extension of the Willard cabin was the only pay he was
prepared to offer for their past and continued labor. Rather than fight for
paid positions on Dunleaf, Ella and Rachel determined to move to Memphis
at the first opportunity. There, they hoped to find employment and to reunite
with friends (and perhaps lovers) who had migrated after the destruction of
Ezra’s farm or after Elliot’s enlistment.

In 1866, as the sisters struggled to transition from Christine’s grudg-
ingly grateful supervision (and from Sally’s innocently charitable gaze) to
the gruff indifference of Elliot, they learned of the killings and the devasta-
tion of Black schools and churches in the Memphis Riots.54

50
 ANNETTE GORDON-REED, ANDREW JOHNSON: THE AMERICAN PRESIDENTS SERIES:

THE 17TH PRESIDENT, 1865-1869 51 (Arthur M. Schlesinger Jr. & Sean Wilentz eds.,
2011).

51 Id. at 90.
52

MOORE, supra note 48, at xli.
53 Sarah Pruitt, Why the Civil War Actually Ended 16 Months after Lee Surrendered,

HISTORY.COM https://www.history.com/news/why-the-civil-war-actually-ended-16-
months-after-lee-surrendered [https://perma.cc/8FKU-2X9Z].

54 See generally Marius Carriere, An Irresponsible Press: Memphis Newspapers and
the 1866 Riot, 60 TENN. HIST. Q. 2 (2001) (analyzing articles in Conservative Memphis
papers leading up to, during, and after the riot and cross-referencing their reporting with
that of both a Republican paper and one with a vacillating perspective).
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[ The Riot Continues, MEMPHIS DAILY POST. (May 4, 1866)]55

55 Id. at 10.
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Ella and Rachel were especially incensed by the burnings of school-
houses and churches.56 Black social mobility was a clear source of the White
mob’s rage. Efforts were soon underway to rebuild the schools and to replace
teachers who were too afraid to return to their classrooms. Ella and Rachel’s
horror at the viciousness and scope of the riots fueled their determination to
stand against terrorism and rebuild the learning communities that had been
empowering their people’s full emancipation. Their anxieties about violence
in Memphis were balanced out by their will to escape Everett’s stinginess
and his ungenerous supervision. Any lingering hesitation was dispelled by
the lure of city life and by hopes of rejoining friends who had migrated to
Memphis after the Union raids. Ella and Rachel packed their few belongings
and traveled to Memphis57 in 1866. They took rooms not far from what had
been an active African Methodist Episcopal (AME) church before it was
burned in the riots. Their mother somewhat regretfully stayed behind, and
she and Sally Willard continued to manage the Dunleaf household. The sis-
ters were able to support themselves by doing laundry and sewing, and each
taught school for half a day, for a time, weather permitting, under a large
tree or in a makeshift tent,58 and later in the rebuilt AME Church.

The sisters’ first years in Memphis were tumultuous, as the progressive
promise of Reconstruction began to fade. The Ku Klux Klan was founded in

56 See Letter from T. W. Gilbreth, Aid-de-Camp, to Maj. Genl. O. O. Howard, Com-
missioner B. R. F. & A. L. (May 22, 1866), http://freedmensbureau.com/tennessee/out-
rages/memphisriot.htm [https://perma.cc/L4JL-3L46]. Documenting the destructive toll
of the riot’s White terrorism, Gilbreth noted that “[t]hree Negro churches were burned,
also eight (8) school houses, five (5) of which belonged to the United States Government,
and about fifty (50) private dwellings, owned, occupied or inhabited by freedmen as
homes, and in which they had all their personal property, scanty though it be, yet valuable
to them and in many instances containing the hard earnings of months of labor.” Id.

57 Crockett County is roughly 80 miles northeast of downtown Memphis. See further
explanation infra note 79.

58 Here, we find historical inspiration in Virginia’s “Emancipation Oak,” located near
the entrance of Hampton University, where contraband camps during the Civil War pro-
vided enslaved Africans both refuge from being returned to their owners and the new-
found opportunity to establish schools behind the safety of Union lines. Emancipation
Oak, HAMPTON UNIV. (last visited Feb. 17, 2021), http://www.hamptonu.edu/about/eman-
cipation_oak.cfm [https://perma.cc/8KFW-A753].
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1865,59 catalyzing violence in defense of White supremacy and in support of
redeeming the lost Confederate cause.60 Congress responded to Klan terror-
ism in Tennessee and elsewhere in the former Confederacy by passing three
pieces of legislation in 1870 and 1871 authorizing the federal government to
address Klan violence.

Republican William Brownlow was elected governor of Tennessee in
1867, following the military governorship of Andrew Johnson. The election
of Brownlow was hard-fought, pitting Confederate loyalist Democrats
against Unionist Republicans. Because Confederate loyalists were barred
from voting, “Parson Brownlow,” as he was known, prevailed, first in a
special and then in a regular election, and he pursued a program built upon
continued disenfranchisement for Tennesseans who had supported the Rebel
cause and continued reliance on the Black vote. Brownlow was succeeded
by Republican DeWitt Clinton Senter in 1869. With Redemption forces
strengthening, Senter held onto power by courting and re-enfranchising for-
mer Rebels. This was the beginning of the end of Republican rule. The fol-
lowing year, a new Tennessee constitution was ratified. Among other
changes, it restored full political rights to Rebels and initiated a poll tax. In
February of 1871, a State Convention of Colored Men petitioned61 President
Grant and Congress, appealing for protection against the Klan and other
groups that continued to terrorize Black communities and inhibit the Black
vote. Ella included this report of the Proceedings in her journal:

59 See Ku Klux Klan: History, ANTI-DEFAMATION LEAGUE, https://web.archive.org/
web/20110212043142/http://www.adl.org/learn/ext_us/kkk/history.asp?LEARN_
Cat=Extremism&LEARN_SubCat=Extremism_in_America&xpicked=4&item=kkk
(last visited Dec. 29, 2020) [https://perma.cc/RAQ9-665C?type=image].

60 See FONER, supra note 26, at 425-44.
61 See generally Proceedings of the State Convention of the Colored Citizens of Ten-

nessee (Nashville, Feb. 1871) (outlining the anti-black violence that the Convention’s
participants eventually brought to the government’s attention).
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[Proceedings of the State Convention of the Colored Citizens of Tennes-
see (Nashville, Feb. 1871)]62

Too little help was forthcoming. Democrat John C. Brown became gov-
ernor later that year, and six conservative judges were placed on the Tennes-
see Supreme Court. Reconstruction and Republican political influence
seemed gravely imperiled. Ella and her friends sought anxiously for signs of
federal relief.

News of a mass killing in Louisiana in 187363 heightened their anxiety.
Press accounts in Memphis papers,64 as well as those imported from Nash-
ville,65 appeared to Ella to be distorted, but she saw through the misrepresen-
tations to a contested election that should have put Republicans in office, but
instead left hundreds of Black Republicans dead.

62 Id.
63 See U.S. v. Cruikshank, 92 U.S. 542 (1876).
64 See, e.g., Latest Telegrams, PUB. LEDGER, Apr. 18, 1873, https://chronicling

america.loc.gov/lccn/sn85033673/1873-04-18/ed-1/seq-2/#date1=1873&in-
dex=2&rows=20&words=Colfax+massacre&searchType=basic&sequence=0&state=
Tennessee&date2=1873&proxtext=Colfax+massacre&y=0&x=0&dateFilter
Type=yearRange&page=1 [https://perma.cc/N84C-B8SP].

65 See, e.g., Kellogg’s Veracity, NASHVILLE UNION & AM., May 1, 1873, https://
chroniclingamerica.loc.gov/data/batches/tu_elvis_ver01/data/sn85033699/00200293472/
1873050101/0417.pdf [https://perma.cc/BC6J-A959].
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[ Latest Telegrams, THE PUB. LEDGER (Apr. 18, 1873)] 66

66 Latest Telegrams, PUB. LEDGER, Apr. 18, 1873, https://chroniclingamerica.loc.gov/
lccn/sn85033673/1873-04-18/ed-1/seq-2/#date1=1873&index=2&rows=20&
words=Colfax+massacre&searchType=basic&sequence=0&state=Tennessee&
date2=1873&proxtext=Colfax+massacre&y=0&x=0&dateFilterType=yearRange
&page=1 [https://perma.cc/N84C-B8SP].
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Not long after the Colfax massacre in Louisiana,67 a shell-shocked fam-
ily arrived from Gibson County with eyewitness stories of a chilling, albeit
smaller-scale incident68 involving murderous Redeemers closer to home.

[ The Tennessee Outrage: Massacre of Sixteen Negroes in Gibson County,
N.Y. TIMES (Aug. 30, 1874)]69

67 Lewis, supra note 33.
68 See The Tennessee Outrage: Massacre of Sixteen Negroes in Gibson County, N.Y.

TIMES, Aug. 30, 1874,  https://www.nytimes.com/1874/08/30/archives/the-tennessee-
outrage-massacre-of-sixteen-negroes-in-gibson-county.html [https://perma.cc/993K-
MCK5]; see also The Indignant North, MEM. DAILY APPEAL, Sept. 3, 1874, https://
chroniclingamerica.loc.gov/lccn/sn83045160/1874-09-03/ed-1/seq-2/ [https://perma.cc/
5YB4-ZZ7Q].

69 Id.
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70 Ella’s friend is a fictional character. Her account of the Gibson County mass killing
is taken from a report that W.W. Murray, United States Attorney for the Western District
of Tennessee, sent to Attorney General Williams in response to a Congressional inquiry.
Letter from U.S. Att’y W.W. Murray to Att’y Gen. Geo. H. Williams, on massacre at
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A Democratic sweep in Tennessee’s statewide elections exacerbated
Ella’s worry about the return of Rebel rule,71 for the Democratic party label
was, in Ella’s understanding, a cover for White supremacy and revival of the
Confederacy.72 National news further dampened Ella’s hope that the violence
raging around her would be controlled by the federal government. As locally
reported,73 the Supreme Court’s dispiriting response74 to the Colfax Massacre
seemed, to Ella, designed to both incite new Redeemer terror campaigns
against Republicans and render the newly free(d) legally defenseless from
racial violence. The Reconstruction project seemed doomed.

[ Untitled, MEM. DAILY APPEAL (Mar. 31, 1876)]75

Trenton, West Tenn., at 2–5 (Oct. 2, 1874) https://heinonline.org/HOL/
Page?handle=hein.usccsset/usconset23491&id=63&collection=usccsset&index=.].

71 See F. Wayne Binning, The Tennessee Republicans in Decline, 1869-1876: Part II,
40 TENN. HIST. Q. 68, 78 (1981) (concluding that the 1876 statewide elections confirmed
the Republican party’s minority status in Tennessee for the rest of the century).

72 Id. at 76 (a former Confederate soldier from Western Tennessee, James D. Porter,
easily retained his governorship in 1876).

73 See Untitled, MEM. DAILY APPEAL, Mar. 31, 1876, https://chroniclingamer-
ica.loc.gov/lccn/sn83045160/1876-03-31/ed-1/seq-2/ [https://perma.cc/U7UE-JVBV].

74 See U.S. v. Cruikshank, 92 U.S. 542 (1876).
75 Untitled, supra note 73.
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Hope for Reconstruction’s viability would continue to wane in the ensu-
ing months. And, as Tennessee sweltered beneath August’s hot-blooded
glare, Crockett County blistered76 with political violence.

[ Bloody Conflict, MEM. DAILY APPEAL (Aug. 15, 1876)]77

76 See e.g., Bloody Conflict, MEM. DAILY APPEAL, Aug. 15, 1876, https://chronicling
america.loc.gov/lccn/sn83045160/1876-08-15/ed-1/seq-1/ [https://perma.cc/4K5X-ZF
72].

77 Id.
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Mere days later, however, interesting news78 emerged from Alamo, giv-
ing Ella hope that, perhaps, the federal government would prove undeterred
by the Supreme Court’s March decision.

[ Untitled, THE PUB. LEDGER (Aug. 25, 1876)]79

78 Untitled, PUB. LEDGER, Aug. 25, 1876, https://chroniclingamerica.loc.gov/lccn/
sn85033673/1876-08-25/ed-1/seq-3/ [https://perma.cc/N4X2-VBSC].

79 Id.
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80 The Senatorial Election, PUB. LEDGER, Jan. 10, 1877, https://chroniclingamer-
ica.loc.gov/lccn/sn85033673/1877-01-10/ed-1/seq-2/.

81 Annie Laurie James, Crockett County, TENN. ENCYCLOPEDIA, https://tennesseeen-
cyclopedia.net/entries/crockett-county/ (last updated Mar. 1, 2018) (“The desire for more
convenient access to county government brought together the citizens of the outlying
regions of Dyer, Gibson, Haywood, and Madison Counties to petition the Tennessee Gen-
eral Assembly for the formation of a new county first in 1832 and again, thirteen years
later, in 1845. Both petitions were unsuccessful. In November 1871, though, the legisla-
ture finally provided relief for the isolated farmers by enacting legislation to form Crock-
ett County, named for the famous Tennessean Davy Crockett. Appropriately, the county
seat was named Alamo, after the historic mission in San Antonio, Texas, where Crockett
died in 1836.”).
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[ The Senatorial Election, PUB. LEDGER (Jan. 10, 1877)]82

[ U.S. Senator Isham G. Harris, PUB. LEDGER (Jan. 10, 1877)]83

82 See U.S. v. Cruikshank, 92 U.S. 542 (1876).
83 U.S. Senator Isham G. Harris, PUB. LEDGER, Jan. 10, 1877, https://chroniclin-

gamerica.loc.gov/lccn/sn85033673/1877-01-10/ed-1/seq-2/.
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Over the next five or six years, Ella and her sister managed to fare
rather well. They had become known in parts of Memphis as first-class
seamstresses, and both continued to teach in rebuilt schoolhouses. There
were now eighteen children of various ages in Ella’s morning classes at the
little schoolhouse next to the tree under which she had first held classes, and
in the evenings, Rachel ran adult literacy classes in one of the rebuilt
churches. The sisters lived frugally, and in 1880 they were able to buy a tiny
plot of land on which friends helped them to build a small, but comfortable,
cabin with a fireplace for cooking and winter warmth.

One evening in 1883, as Ella was preparing bread to bake in the fire-
place, Rachel shouted from the back stoop and ran in with a newspaper
clipping85 that a friend from Nashville had sent in one of his missives of
political gossip. The Supreme Court had decided the case against R.G. Har-
ris and his confederates. The Court had held, as it did in the Colfax Massacre
case, that the federal government had no right to prosecute what they called
“private crimes.” Sheriff Harris and his band of terrorists would remain free
and powerful, beholden only to local authority. And, as Ella well knew, R.G.
Harris and his comrades were Crockett County, Tennessee’s local authority.

84 See biographical background on Isham Green Harris, supra note 21.
85 Untitled, PULASKI CITIZEN, Jan. 25, 1883, https://chroniclingamerica.loc.gov/lccn/

sn85033964/1883-01-25/ed-1/seq-2/#date1=1883&index=2&date2=1883&search-
Type=advanced&language=&sequence=0&words=5%2C519&proxdistance=
5&state=Tennessee&rows=20&ortext=&proxtext=&phrasetext=5519&and
text=&dateFilterType=yearRange&page=1 [https://perma.cc/4M5J-6VSG].
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[ Untitled, PULASKI CITIZEN, Jan. 25, 1883]86

When Ella read the clipping from Pulaski, birthplace of the Klan,87 she
smiled a sad and knowing smile. This is what she wrote in her diary:

86 Id.
87 Supra note 59.
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Ella’s journal ends here.  We do not know what became of her.  Perhaps
she taught at the school that grew from a battlefield schoolhouse in the Civil
War to become Lemoyne-Owen, the still-surviving Memphis college.91  Per-
haps, like Ida B. Wells, a fellow teacher in Memphis, she had a friend among
those lynched in and around Memphis in the late 19th century and went on

88 See Edward John Harcout, Who Were The Pale Faces? New Perspectives on the
Tennessee Ku Klux, 51 CIV. WAR HIST. 23, at 43, 52 (2005) (noting that “the sons of
prominent civic leaders,” such as former senator and future chief justice of the Supreme
Court of Tennessee, A.O.P. Nicholson, and well-known local attorney, W.S. Rainey,
joined an early faction of the Klan, the “Pale Faces,” and that within a few days of the
1867 Tennessee state elections, “the Nashville Banner reported for the first time on the
existence of the ‘Ku Klux,’ which it described as “an organization which we know to be
composed of the most respectable young men of Giles and Maury”).

89 Nathan Bedford Forrest, the Confederate general from Tennessee often said to have
been the original Grand Wizard of the Ku Klux Klan, was once quoted as saying “that he
would defend the people of Tennessee against any radical depredations, but he wanted to
make it clear [that]: ‘I have no powder to burn killing negroes. I intend to kill the [Radi-
cal Republicans]. . . . I have told them that they were trying to create a disturbance and
then slip out and leave the consequences to fall upon the negro; but they can’t do it.’” The
High Priest of the Kuk-Klux, SACRAMENTO DAILY UNION, Oct. 15, 1868, https://
cdnc.ucr.edu/?a=d&d=SDU18681015.2.7&e=----en--20--1--txt-txIN------1 [https://
perma.cc/WY3L-H33M?type=image].

90 See, FONER, supra note 26, at 494 (defining “carpetbagger”).
91 See Historic Memphis: Lemoyne College, https://historic-memphis.com/memphis-

historic/lemoyne/lemoyne.html (documenting the school’s progression from a battlefield
schoolhouse to a four-year college).
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to become a crusader for racial justice.92  Perhaps, like too many teachers in
post-Civil War schools for free(d) people, she was herself a victim of racial
violence.93 We hope that she was safe. But we worry. . .

CHANGES OF PERSPECTIVE

Ella’s outlook on the need for federal antiterrorist prosecutions in West-
ern Tennessee seems to have been invisible to the justices of the Supreme
Court. Her perspective might have been imaginable, however, to William
Murray, the federal prosecutor most closely involved in the Gibson94 and
Crockett County95 cases: as a Union soldier, Murray was taken prisoner by
the Confederate army, completed a daring underground escape, and, aston-
ishingly, celebrated his freedom by returning to the battlefield.96 He served
as United States Attorney for the Western District of Tennessee from 1877 to
1882.97 Both the Gibson and Crockett County cases were thus brought dur-
ing his tenure.

Murray began his service as United States Attorney under Attorney
General Alphonso Taft, a Grant appointee and noted abolitionist.98 Indeed,

92
WELLS-BARNETT, IDA B., THE MEMPHIS DIARY OF IDA B. WELLS (1995).

93 Robert T. Burchard, Courage in the Classroom: When Teachers Faced Violence or
Worse for Their Advocacy and Activism for Black Freedom, 3 THE GEORGIA SOCIAL

STUDIES JOURNAL 7, 11 (2013) (documenting killings and other violence against teachers
of free(d) people).

94 See U.S. v. J.P. Hale Transcript, at 14, Feb. 1 1875, https://hv.proquest.com/pdfs/
016463/016463_035_0373/016463_035_0373_From_1_to_201.pdf [https://perma.cc/
GJ7V-3A8L]; see also Letter from Att’y Gen. Geo. H. Williams to U.S. Att’y W.W.
Murray, on massacre at Trenton, West Tenn., at 5, Sept. 21, 1874, https://heinonline.org/
HOL/Page?handle=hein.usccsset/usconset23491&id=63&collection=usccsset&index=
(William asks of Murray: “I have to request that you will report to me as soon as practi-
cable what steps you have taken for the prosecution of the parties charged with the out-
rage committed in Gibson County, and what, if any, necessity there is in your judgment
for proceeding on the part of the United States to punish the offenders in that case“); see
also Letter from U.S. Att’y W.W. Murray to Att’y Gen. Geo. H. Williams, at 89, Feb. 19,
1875, https://hv.proquest.com/pdfs/016463/016463_035_0373/016463_035_0373_
From_1_to_201.pdf [https://perma.cc/GJ7V-3A8L] (stating the acts under which he re-
quested that Hale be heard in the Supreme Court).

95 U.S. v. Harris, 106 U.S. 629 (1883).
96 See generally WILLIAM W. MURRAY, From Macon, Ga., to the Gulf, in 5

SKETCHES OF WAR HISTORY 1861-1865, PAPERS PREPARED FOR THE COMMANDERY OF

THE STATE OF OHIO, MILITARY ORDER OF THE LOYAL LEGION OF THE UNITED STATES –
1896-1903, 88–117 (Major W.H. Chamberlin, Brevet Major A.M. Van Dyke, & Captain
George A. Thayer eds., 1903), available at https://babel.hathitrust.org/cgi/pt?id=hvd.
32044020050191&view=1up&seq=11  (outlining Murray’s story of escape).

97 See Listing Of Past And Current United States Attorneys, U.S. ATT’Y’S OFFICE:

WESTERN DISTRICT OF TENNESSEE,  https://www.justice.gov/usao-wdtn/about-office/
united-states-attorneys.

98 See JOAN QUIGLEY, JUST ANOTHER SOUTHERN TOWN: MARY CHURCH TERRELL

AND THE STRUGGLE FOR RACIAL JUSTICE IN THE NATION’S CAPITAL 55 (Oxford Univ.
Press 2016), available at https://books.google.com/books?id=BP7VCgAAQBAJ&pg
=PA55&lpg=PA55&dq=Alphonso&Taft+AND+%22abolitionist%22&source=BL
&ots=FOpzjMIQAa&sig=AcfU3U0LBvttsxwXQBIHnct-p6KgLCndSg&hl=en&sa
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while he was Attorney General, Taft “strongly held that African Americans
must not be denied the right to vote through intimidation and violence.”99

During a period when the Gibson and Crockett County cases overlapped,
and Taft was still Attorney General, Murray wrote Taft a letter,100 articulating
his stance and strategy in the two cases. He told Taft that the Gibson
County101 case had been brought under the Klan Act of April 1871102 and that
the indictments were sustained on the votes of two judges, following three
months of deliberation.103 The judges who sustained the indictments viewed
charges that the assailants were “in disguise” and acted out of racial animus
towards the victims as “surplusage.”104 Interestingly, Murray noted in his
letter to Taft that he agreed with this conclusion.105 Several Gibson County
defendants were tried, and because the assailants had, in fact, been in dis-
guise, the government was forced to rely on the testimony of accomplices.106

However, the jury was instructed that no defendant could be convicted on an
accomplice’s uncorroborated testimony as to any material fact.107 As a result,
there were no convictions.108 Murray reported his optimism that the Crockett
County case, which he intended to bring under the same provisions of the
Klan Act, would prove more successful since the assailants had not been in
disguise.109 He also expressed his eagerness at the prospect of having the
validity of the Klan Act considered and upheld by the Supreme Court.110

When Murray brought the Crockett County case, the judges considering the
indictment disagreed as to whether federal jurisdiction over the crime was
constitutional.111 This resulted in a pretrial certification of the issue to the
Supreme Court.112

=X&ved=2ahUKEwjzsPjl5O3oAhXnkOAKHYvpACcQ6AEwBHoECAsQKQ#v=one
page&q&f=true (characterizing the Grant appointee as an abolitionist).

99 Alphonso Taft, THE FREE DICTIONARY, https://encyclopedia.thefreedictionary.com/
Alphonso+Taft  [https://perma.cc/57D2-QY5Y] (last visited Dec. 29, 2020).

100 Letter from U.S. Att’y W.W. Murray to Att’y Gen. Alphonso Taft, at 15–19, Sept.
25, 1876.

101 Id. at 16.
102 The Enforcement Act of 1871, ch. 31, § 1, 17 Stat. 13 (codified as amended at 42

U.S.C. § 1983 (2012)).
103 Murray, supra note 97, at 18.
104 Id. at 18.
105 Id.
106 Id.
107 See Letter from U.S. Att’y W.W. Murray to Att’y Gen., Hon. [illegible] H. Wil-

liams, 101, 104, Apr. 26, 1875, https://hv.proquest.com/pdfs/016463/016463_035_0373/
016463_035_0373_From_1_to_201.pdf  [https://perma.cc/GJ7V-3A8L].

108 Id. at 104.
109 Murray, supra note 97, at 18 (“I have caused the arrest of several parties in this

District charged with the same offence as set forth in said Indictment, and I do not think I
will have any difficulty in making the proof, as the offence was committed in daylight,
and the parties were not disguised.”).

110 Id. at 19.
111 See The Supreme Court of the United States, U.S. v. Harris, On a Certificate of

Division in Opinion between the Judges of the Circuit Court of the United States for the
Western District of Tennessee (Apr. 12, 1878).

112 U.S. v. Harris, 106 U.S. 629, 633 (1883).
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United States v. Harris lingered on the Supreme Court’s docket until
1883. By the time it was argued, the Compromise of 1877 had orchestrated
the ascendance of Republican Rutherford Hayes to the position of United
States President,113 despite the extreme violence that suppressed the Republi-
can vote in Southern states.114 Benjamin Harris Brewster, who was, perhaps,
best known for having unsuccessfully defended slavecatchers in a Philadel-
phia trial that lasted through the night under both the disapproving eyes of
Lucretia Mott and a capacity crowd of other irate abolitionists,115 was Attor-
ney General.116 William Murray had left his post in Western Tennessee in
1882.117 We can find no record of an actual argument having taken place;
there is an appearance by the newly minted office of the Solicitor General,118

but no appearance by a United States Attorney and no appearance for any of
the defendants. The Court had thwarted federal intervention in the Louisiana
case involving a mass slaughter with clear political motivation.119 How could
federal prosecution be justified in this comparatively simple case of South-
ern lynching?

113 See Michael Les Benedict, Southern Democrats in the Crisis of 1876-1877: A
Reconsideration of Reunion and Reaction, 46 J. S. HIST. 489, 489–90 (1980). As argued
in C. Vann Woodward’s groundbreaking examination of the Reconstruction era’s twilight,
Reunion and Reaction: The Compromise of 1877 and the End of Reconstruction, the
Compromise of 1877 was an unofficial truce between “northern Republicans and Whig-
gish southern Democrats over primarily economic issues,” whereby Democrats vowed to
legitimize Rutherford Hayes’ fiercely contested presidential victory in exchange for
Hayes’ pledge to support beneficial economic legislation and industrialization efforts in
Southern states. Id. at 490. This North-South alliance, Woodward proposed, represented a
unified effort to promote bipartisan capitalistic interests, id. at 490, the result of which
was the end of the preceding period of Reconstruction. This compromise additionally
stipulated the withdrawal of all remaining federal military troops from former Confeder-
ate states. See id. See also Compromise of 1877, HISTORY.COM, https://www.history.com/
topics/us-presidents/compromise-of-1877 [https://perma.cc/V6RW-EZEB] (last visited
Feb. 11, 2021) (noting that “the end of federal interference in southern affairs led to
widespread disenfranchisement of blacks voters” and the large-scale entrenchment of
discriminatory Jim Crow legislation).

114 See Compromise of 1877, HISTORY.COM, https://www.history.com/topics/us-presi-
dents/compromise-of-1877 [https://perma.cc/V6RW-EZEB] (last visited Feb. 11, 2021).

115 See generally Daniel R. Biddle, Abolitionists Win Rare 1859 Victory as Black
Man Accused of Being Runaway Slave is Set Free, PITT. POST-GAZETTE, Feb. 22, 2014,
https://www.post-gazette.com/local/region/2014/02/23/Black-history-Abolitionists-win-
rare-1859-victory/stories/201402230066 [https://perma.cc/ZMZ8-H5LB] (outlining the
events of the Philadelphia trial).

116 Attorney General: Benjamin Harris Brewster, U.S. DEP’T. JUST., https://
www.justice.gov/ag/bio/brewster-benjamin-harris [https://perma.cc/E88J-NRVM] (last
visited Feb. 12, 2021). A Republican, Brewster served in this position from 1881 to 1885,
after a brief stint as attorney general of Pennsylvania. Id.

117 See Oath of Office, May 22, 1882, at 28 (https://hv.proquest.com/pdfs/016463/
016463_035_0857/016463_035_0857_From_1_to_66.pdf) [https://perma.cc/6JP8-
HDMZ ] (noting that Murray’s successor, W. F. Poston, has been signed into office).

118 See Robert D. Miller, Samuel Field Phillips: The Odyssey of a Southern Dissenter,
58 N.C. HIST. REV.  263, 276 (1981) (noting that in the Brief for the United States in U.S.
v. Harris, 106 U.S. 629 (1883), Solicitor General Phillips “asserted the constitutionality
of the 1871 Enforcement Act”).

119 U.S. v. Cruikshank, 92 U.S. 542 (1876); see Lewis, supra note 33.
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In the United States, civil rights law and the laws that regulate criminal
justice practices have been shaped—one might say misshaped—by the Su-
preme Court’s frequent interpretation of the Reconstruction Amendments
within the false narrative of civil war and reunion.120 The Amendments can
be construed, however, in terms of an abolitionist liberation narrative—a
narrative in which we are a nation that lost its moral compass in quest of the
lucre that slavery promised, fought a civil war to rid itself of slavery, and
then reunited, committing nationally and unambiguously to the people’s lib-
erty, equality and solidarity. It was in the sway of an abolitionist or antislav-
ery narrative that the first Justice Harlan characterized the Thirteenth,
Fourteenth, and Fifteenth Amendments as a nationally enforceable charter of
freedom.121

Alas, Justice Harlan spoke in dissent. As historian Eric Foner explains,
the post-Civil War Supreme Court made the false assumption122 that Recon-
struction’s laws and amendments “arose from the vindictiveness of a small
band of Radical Republicans who whipped up hostility to the defeated
South.”123 Acting on that faulty assumption, the Court concluded that Recon-
struction lawmakers ran “roughshod over constitutional precedent.”124 As a
majority of the Justices revealed in The Slaughter-House Cases, they pre-
sumed the Reconstruction Congress and the ratifying states to have acted
“[u]nder the pressure of all the excited feeling growing out of the war,”
rather than with appropriate respect for states’ rights.125 Under the influence
of histories that trivialized antislavery and demeaned congressional recon-
struction, Supreme Court Justices have imagined the United States as a con-
federacy of liberty-loving states that once ruptured into civil war, but
gloriously reunited, each state determined to, and still perpetually entitled to,
follow its own will with respect to everything apart from the Thirteenth
Amendment’s prohibition of chattel slavery and the Fifteenth Amendment’s
prohibition of racial exclusions from voting. The Court has therefore been
inclined to interpret the Reconstruction Amendments narrowly, such that
they leave the federal government impotent to address violations of basic
civil and civic rights unless, as Cruikshank held, the violators are state actors
rather than private citizens, or unless, as Slaughter-House held, the rights are
somehow uniquely federal.

Our thought experiment has shown that narrow and personal case sto-
ries might also impact the Court’s thinking about people’s rights and about
national power. We might today be safer against racial and insurrectionist

120 See ERIC FONER, THE SECOND FOUNDING:  HOW THE CIVIL WAR AND RECON-

STRUCTION REMADE THE CONSTITUTION 169–76 (2019).

121 The Civil Rights Cases, 109 U.S. 3, 34 (1883) (Harlan, J., dissenting).
122 Eric Foner, The Supreme Court and the History of Reconstruction—and Vice-

Versa, 112 COLUM. L. REV. 1585, 1591 (2012).
123 Id. at 1589.
124 Id. at 1590.
125 Slaughter-House Cases, 83 U.S. 36, 82 (1873).
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violence had the Harris Court seen post-Civil War Tennessee and its legal
system from the perspective of a free(d) woman in Western Tennessee—
through the eyes, that is, of an Ella Buford.
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