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Even after thirty-five years in existence, Title IX is still widely misunderstood. We hope this Conference sheds some light on how Title IX is actually
implemented in practice and how it has had an impact on people’s lives.
Inspired by Deborah Brake’s article, “Revisiting Title IX’s Feminist Legacy,” 1 we decided to focus on a larger theme for this conference; namely,
examining whether or not Title IX makes substantive changes in social
norms.
INTRODUCTION

BY

DEAN ELENA KAGAN

As you all know, it is the thirty-fifth anniversary of Title IX, and some of us
in the room remember a world without Title IX and realize the great difference that it’s made in women’s lives. For example, Mr. Imus might continue
to have his job had it not been for these changes. But there are more significant changes and differences as well, which you’ll hear about today from
two wonderful panels; the first on sexual harassment and sexual assault issues, and then the second on athletic issues and Title IX’s impact on that
field. So with that, I just want to thank you all for being here, and I hope
you have a wonderful afternoon.
Panel 1: Title IX and Sexual Harassment/Sexual Assault
Speakers: Deborah Brake, Diane Rosenfeld, Holly Hogan, Baine Kerr,
Linda J. Wharton, Verna Williams. Moderated by Deborah Brake.

* J.D. 2008, Harvard Law School. This is an adapted version of the conference transcript, edited with the help of all the speakers. The hope is that the changes made, such
as the addition of citations, will make the remarks all the more informative and insightful.
The copy of the original, unedited transcript is on file with the editor, Megan Ryan.
1
Deborah Brake, Revisiting Title IX’s Feminist Legacy: Moving Beyond the ThreePart Test, 12 AM. U. J. GENDER SOC. POL’Y & L. 453 (2004).
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DEBORAH BRAKE2
Now, on the thirty-fifth anniversary of Title IX, it is a good time to
think about some of the larger themes that have shaped Title IX’s legacy
these past three and a half decades, such as the connection between law and
social change. It is a complicated relationship, as what looks like legal progress or law reform does not always translate into gains in social justice.
Professor Reva Siegel has shed important light on the relationship between
law reform and, in particular, antidiscrimination law and social stratification.3 Her basic theory, which she terms “preservation through transformation,” is that law reform and legal doctrine on discrimination law can often
legitimize subordination because the subordinating practices can change
shape to conform to the legal and social developments. In its new form, the
subordinating practice can continue to enforce social stratification in its new,
now legitimated form. By shape-shifting in response to legal doctrine, subordination can sneak beneath it.
Professor Siegel uses this paradigm to show how overt racial segregation has been replaced by new, legitimated practices and principles, including color-blindness and discriminatory intent requirements, which step in to
sustain and preserve the prior stratification. In my own work, I have looked
at “leveling down” as one phenomenon of preservation through transformation.4 An example of leveling down in the Title IX context is where, instead
of the girls getting new facilities and benefits, the boys’ facilities are taken
away. Leveling down is an example of preservation through transformation
because it conforms to the anti-discriminatory standards of law. It is legal, it
is legitimated, it is not “discriminatory;” yet it maintains the subordination
by devaluing female athleticism and scapegoating women in sports. Law
reform and social change have a complicated relationship, as further exemplified by the following examples:
First, although we have long discarded overt notions relying on women’s reproductive roles to bar them from sports participation, recent reports
have revealed widespread practices by universities requiring female athletes
to give up their athletic scholarships if they become pregnant.5 And I wonder, have we done enough to make sports work for women?
2
Professor of Law, University of Pittsburgh School of Law. J.D., Harvard Law
School. Prior to teaching, Professor Brake worked at the National Women’s Law Center.
3
See Reva B. Siegel, Discrimination in the Eyes of the Law: How “Color Blindness”
Discourse Disrupts and Rationalizes Social Stratification, 88 CAL. L. REV. 77 (2000);
Reva B. Siegel, Why Equal Protection No Longer Protects: The Evolving Forms of Status-Enforcing State Action, 49 STAN. L. REV. 1111 (1997); Reva B. Siegel, “The Rule of
Love”: Wife Beating as Prerogative and Privacy, 105 YALE L.J. 2117 (1996).
4
Deborah L. Brake, When Equality Leaves Everyone Worse Off: The Problem of
Leveling Down in Equality Law, 46 WM. & MARY L. REV. 513 (2004).
5
See, e.g., Associated Press, Reports Prompt NCAA to Review Pregnant Athletes
Policies, ESPN.com, May 18, 2007, http://sports.espn.go.com/ncaa/news/story?id=2875
521.
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Second, Penn State’s women’s basketball coach resigned when she settled a lawsuit alleging that she had discriminated against lesbian players on
the team. And while I am delighted that the issue was brought to light, I
wonder, have we done enough to combat homophobia in women’s sports?
Third, the Fourth Circuit en banc recently overturned a decision dismissing a sexual harassment lawsuit brought against the most winning women’s soccer coach at UNC.6 And while I am delighted that the district
court’s decision was overturned, I wonder still, are legal standards getting at
the problem?
I will close my short remarks with a quote from Professor Martha Nussbaum, who reminds us that when we talk about social norms, we need to be
careful not to overstate the case or we may lose our opportunities for creative action. “People are constrained by social norms,” she states, “but
norms are plural and people are devious.”7 It is an invitation to be devious,
and I hope that is what we can do today in thinking about how to further
social change through law.
DIANE ROSENFELD8
Good afternoon. We are at an important, encouraging moment in history, where actually Don Imus cannot say that the basketball team at Rutgers
is a bunch of “nappy-headed hos;” that instead, the outcry was serious
enough that he lost his position. But what I really want to look at is the
sexualized violation of women in sports, because athletics is an important
lens through which to look at gender issues in our culture.
Sport is a sub-culture within our country’s culture of sexualized violence. Rape by athletes, specifically multi-perpetrator athlete rape, is a huge
problem, as exemplified by books such as Out of Bounds: Inside the NBA’s
Culture of Rape, Violence and Crime.9 This same sports culture intentionally sexualizes strong women athletes in order to degrade and objectify
them. Finally, athletics in this country breed a sense of male entitlement that
animates athlete violence against women and contributes to general violence
against women on college campuses.
Title IX is intended to level the playing field for women in sports, but
the lesser known provisions of Title IX have to do with sexual harassment
and sexual assault.10 For example, Title IX requires schools to have policies
Jennings v. Univ. of N.C., 482 F.3d 686 (4th Cir. 2007).
MARTHA NUSSBAUM, SEX AND SOCIAL JUSTICE 14 (1999).
8
Lecturer on Law, Harvard Law School. L.L.M., Harvard Law School; J.D.,
University of Wisconsin Law School. Ms. Rosenfeld formerly served as Senior Counsel
to the Violence Against Women Office at the U.S. Department of Justice. She currently
teaches courses on Gender Violence, Law and Social Justice, as well as a seminar on Title
IX.
9
JEFF BENEDICT, OUT OF BOUNDS: INSIDE THE NBA’S CULTURE OF RAPE, VIOLENCE
AND CRIME (2004).
10
Title IX, Education Amendments of 1972, 20 U.S.C. § 1681 (1972).
6
7
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on campus sexual assault.11 And the heart of Title IX is equal access to
educational opportunities, which expands beyond athletics alone.12 Without
a commitment to addressing rape and sexual assault on campus, schools cannot truly provide equal access to educational opportunities for women. A
rape-tolerant campus is not complying with Title IX’s requirement of equal
education opportunities.
The upside is that since schools operate like little universes, they can
become sites for change by implementing rules and policies to combat rape
and sexual assault on campus. Three policies are required: (1) mandatory
preventative education, (2) survivor support services, and (3) prompt and
equitable adjudication procedures for cases.13
As to the first policy, mandatory education programs, it is not specified
what must be included. However, this opens the door to schools to set the
norm that rape is absolutely not tolerated, and any finding of guilt will result
in expulsion. Right now, however, I would say consequences at schools are
insufficient. Part of the reason for this is that schools operate mostly out of
fear of being sued by men accused of rape, but they are not afraid of being
sued by the female victims demanding justice. We must change the balance,
change the equation, and provide legal advocacy to victims against the
schools in order to succeed.
The enforcement arm for complaints against schools is the Office of
Civil Rights (“OCR”) of the Department of Education, which enforces Title
IX’s campus sexual assault policies. Therefore, if someone has been injured
or raped at school, and the school has done nothing, the victim can bring a
complaint to OCR which is more accessible than private litigation and therefore a great way to force a change. Another enforcement tool is the Clery
Act,14 which requires schools to report crime levels on their campuses. A
watchdog group, Security on Campus, monitors these reports to see how
many rape cases schools have and how they have disposed of the rape cases.
The prevalence rate of campus sexual assault, not taking underreporting
into account, is estimated at one in four women of college-age years, a stun-

OFFICE FOR CIVIL RIGHTS, DEP’T OF EDUC., REVISED SEXUAL HARASSMENT GUIHARASSMENT OF STUDENTS BY SCHOOL EMPLOYEES, OTHER STUDENTS, OR THIRD
PARTIES 19 (Jan. 2001), available at http://www.ed.gov/about/offices/list/ocr/docs/
shguide.pdf.
12
Title IX states that, “no person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance.” 20
U.S.C. § 1681 (1972).
13
See OFFICE ON VIOLENCE AGAINST WOMEN, DEP’T OF JUSTICE, GRANTS TO REDUCE
DOMESTIC VIOLENCE, DATING VIOLENCE, SEXUAL ASSAULT, AND STALKING ON CAMPUS,
available at http://www.ovw.usdoj.gov/campus_desc.htm (last visited May 19, 2008).
14
Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics
Act, 20 U.S.C. § 1092(f) (2000) (requiring collection and reporting of statistics on crimes
occurring on or near college campuses).
11
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ning statistic.15 It’s a problem at every campus, and any school that reports
no sexual assaults is not addressing them appropriately. Schools need to
provide victims with a safe place to report and incentives to report, not incentives to stay silent.
Since sexual assault is particularly a problem in the sports world, as
there have been many multi-perpetrator sexual assault cases involving athletes at so many different schools, I believe coaches should be required
under Title IX to affirmatively address what’s going on by proactively teaching their players about gender equality. They should confront and recognize
as a reality that college athletics are contributing to this culture of sexual
assault and rape.
In closing, we can change things through the use of Title IX. An example from Harvard University shows how enforcement tools like OCR can
make a difference. Harvard’s policy on sexual assault used to require independent corroboration for sexual assault claims before Harvard would investigate your case, a standard that is difficult to meet. A lawsuit was filed with
the OCR claiming violation of Title IX, and as soon as they were under
investigation, Harvard began to put in place important services such as the
Office of Sexual Assault Prevention and Response to provide support services for survivors.16 By increasing understanding of Title IX, what it requires and what it provides, we can clearly make improvements. There is so
much strong potential within Title IX; with the right attitude, it’s a great tool
to create social change and to change the norms that prevent women from
attaining equal access to educational opportunities. Thank you.
HOLLY HOGAN17
Like Diane, I have seen what Title IX can do, and it is a very important
tool to combat the abundant rape and sexual assault on campuses. Diane
told you that one in four women on college campuses will be the victim of
rape and other forms of sexual assault.18 Even more alarming is that women
attending college are at a much higher risk for sexual assault than women in
the same age bracket that are not attending college.19 This goes completely
15
M.P. Koss, C.J. Gidycz & N. Wisniewski, The Scope of Rape: Incidence and Prevalence of Sexual Aggression and Victimization Among a National Sample of Students in
Higher Education, 55 J. CONSULTING & CLINICAL PSYCHOL. 162 (1987).
16
Harvard College, Office of Sexual Assault Prevention, http://www.fas.harvard.edu/
~osapr/ (last visited May 19, 2008).
17
J.D. 2005, Harvard Law School. Holly Hogan is currently an attorney at Kerr &
Wagstaffe in San Francisco, CA. She has assisted attorneys representing plaintiffs in the
Title IX lawsuit against the University of Colorado for rapes committed by football
players, and college rape survivors through the Department of Education, Office for Civil
Rights Title IX complaint process.
18
ROBIN WARSHAW, I NEVER CALLED IT RAPE: THE MS. REPORT ON RECOGNIZING,
FIGHTING, AND SURVIVING DATE AND ACQUAINTANCE RAPE 2 (1988).
19
ATLA Annual Convention Reference Materials, Crime on College Campuses: Institutional Liability for Acquaintance Rape, 1 ANN. 2004 ATLA-CLE 499 (2004).
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against the idea behind women going to college and having equal access to
educational opportunities.
A common concern among rape survivors is that they are terrified to
run into the perpetrator again. I worked with a rape survivor whose perpetrator was relocated to a different dorm hall while the investigation was
pending, but since there was only one dining hall, she still saw him all the
time. The school did nothing more to help, so what did she do? She stopped
eating dinner, showcasing how rape victims are denied an equal educational
experience. They stop going to classes he is in, stop participating in extracurricular activities where he might be seen; stop attending social events
because he might be there. This, combined with rape trauma syndrome and
the depression and anxiety that rape victims experience, certainly affects the
victim’s grades and educational experience.
When the school does nothing about sexual assault, it is essentially
stepping into the shoes of the discriminator. What Title IX does is to require
schools to deal with the fact that rape and sexual assault do happen on their
campuses, recognize that they have a negative impact on the rape survivor’s
educational experience, and accept that they are ultimately affecting women’s rights to equal opportunities in education. Title IX has an impact on
forcing schools to deal with sexual assault, and hopefully reduces the incidences of sexual assault on college campuses as a result.
What does Title IX require of schools, and what can a student expect
from their school as a result of Title IX? First, schools actually have to have
sexual assault policies that allow for prompt and equitable resolution of
complaints.20 But they must do more than just have hollow policies; they
must have responsive actions, such as conducting unbiased investigations
about sexual assault on college campuses. It is surprising to hear what often
happens to rape victims while a campus investigation is taking place, such as
college investigators giving the perpetrator the opportunity to look at all the
evidence the victim submitted without providing the victim the same opportunity. Schools must attempt to provide investigations free of a negative
attitude towards the rape victim.
Schools also need to recognize that they cannot rely on the criminal
justice system to take care of the discriminatory impact of rape on their
campus. The criminal justice system is about society’s interest in punishing
and preventing recidivism. A campus administration, on the other hand,
should be about controlling who is a part of the campus community and
fixing the discriminatory impact that is being created by a rape or a sexual
assault.

OFFICE FOR CIVIL RIGHTS, DEP’T OF EDUC., REVISED SEXUAL HARASSMENT GUIHARASSMENT OF STUDENTS BY SCHOOL EMPLOYEES, OTHER STUDENTS, OR THIRD
PARTIES 19 (Jan. 2001), available at http://www.ed.gov/about/offices/list/ocr/docs/
shguide.pdf.
20

DANCE:

\\server05\productn\H\HLG\31-2\HLG206.txt

384

unknown

Seq: 18

Harvard Journal of Law & Gender

23-JUN-08

8:57

[Vol. 31

While it is important for colleges to promptly respond to rape and sexual assault claims, the investigation process does take some time. This
means schools must make reasonable accommodations to protect the victim,
such as placing the perpetrator and rape survivor in different dorms and different classes. It means eliminating the discriminatory environment while
the investigation is pending, and providing a fair hearing when the time
comes. These requirements are very basic; it simply means treating both
parties equally throughout the process.
If schools fail to provide these services, victims can take the private
lawsuit route or go through the Office of Civil Rights complaint process.
When notified of a possible violation, OCR will investigate the complaint
for the student and will work with the school to try and get voluntary compliance. If that does not work, OCR will issue a findings letter describing
the factual and legal basis for the violation. If the school still does not comply, OCR will either refer the case to the Department of Justice or will initiate an administrative enforcement proceeding that could cost the school its
federal funds.21
Why do schools continue to violate women’s rights in light of the fact
that they can be held legally liable under Title IX? The answer could be that
they are just not valuing female students as much as they value male students, particularly when that male student is an athlete who brings in a lot of
money to the school. It could be the result of rape myths, such as believing
that a girl who lets a boy into her dorm at eleven o’clock at night “was
asking for it.” It could simply be that schools view the campus disciplinary
process as a criminal proceeding, and are bending over backwards to assist
the perpetrator to guarantee that he does not sue them. Title IX is meant to
counteract this last point by equaling out the litigation playing field, so that
schools start to be equally afraid of the rape survivor suing them.
In conclusion, for Title IX to be more effective it needs to be utilized
more often, essentially making schools more afraid of suits by rape survivors, and hopefully as a byproduct increasing the awareness of these issues
on campuses. Each additional Title IX lawsuit and each additional OCR
investigation makes it so that women have a better opportunity to have equal
access to education. So there is hope for Title IX, it just needs to get used
more to make schools really realize what they need to do when it comes to
rape survivors.

21
See OCR’s Complaint Resolution Procedures, http://www.ed.gov/about/offices/list/
ocr/complaints-how.html (last visited May 19, 2008).
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BAINE KERR22
Five years ago I was just a typical ignorant male lawyer; I did not know
that Title IX provided a way to find institutional responsibility for sexual
assaults. I had never handled a sexual assault case and didn’t know anything
about it. But then our firm took on the University of Colorado football
player rape case, Simpson v. University of Colorado.23 The central event in
the case was that a student, Lisa Simpson, was brutally sexually assaulted by
two recruits as players stood around cheering them on at a recruiting event.
Seven women total were sexually assaulted or harassed in some form that
recruiting weekend, including a female scholarship athlete who was raped
and did not tell anyone until almost two years into the case proceedings.
While the survivors were clearly traumatized, for the team it was almost a
way to welcome the recruits. It was done to show the football recruits a
“good time,” so they would come to the university and continue the great
football team. It is as if the rapes were simply in the pursuit of that goal.
Once the case was filed, it generated multiple parallel investigations
and inquiries into the University of Colorado football program, including a
law enforcement task force organized by the Colorado attorney general to
investigate sexual crimes in the football program. There was a state audit of
the football program’s finances, which revealed they had been used for prostitutes to be sent to the hotel rooms of visiting high school recruits, among
other things. Congressional hearings, national publicity, and a media
firestorm followed close behind.
The topic here today is how Title IX can change social norms by making changes on the ground. At the University of Colorado, the president,
chancellor, athletic director and football coach all lost their jobs as a result
of this case. There were sweeping changes in campus policies, such as implementing much stricter football recruiting rules. There have even been
some national changes, such as the NCAA creating a recruitment task force
that has abolished, among other things, the practice of having female student
escorts for visiting high school recruits at Division 1-A schools. These were
all direct results of our case. In 2003, we had an all-day mediation with the
magistrate judge, who said to the university, “you’d better start getting reasonable here, because I predict that this case is going to create a scandal that
will dwarf the Air Force Academy scandal,” which was going on at that
time, “and there will be calls for legislative hearings and Congressional investigations and there may even be grand jurors.” He essentially, like Cassandra predicting misfortune and doom, told the University of Colorado
what was going to happen; but also like Cassandra, who was cursed by
22
J.D., University of Denver School of Law. Baine Kerr is an attorney at
Hutchinson, Black & Cook LLC in Boulder, Colorado. He was the lead lawyer in
Simpson v. Univ. of Colo. Boulder, 372 F. Supp. 2d 1229 (D. Colo. 2005).
23
372 F. Supp. 2d at 1229.
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Apollo not to be believed, was completely ignored. And it all did come to
pass, as shown by the changes made at the University of Colorado mentioned above. While we lost on a summary judgment motion at the district
court level just a month before trial, we have appealed to the Tenth Circuit
and hope to get the grant of summary judgment overturned.24 Regardless,
the changes on the ground caused by this lawsuit showcase how Title IX can
be implemented to make real advances on college campuses. Our case continues to develop, and perjury investigations of Gary Barnett, the former
coach, are underway, so things are hopping in our case, and we are hoping
for the best.
LINDA WHARTON25
The ability of student victims of sexual harassment to bring and win
money damages against schools under Title IX is a very important tool. This
is especially true in times like these when the Office for Civil Rights’
(“OCR”) 26 enforcement of Title IX leaves much to be desired.27
The background here is that in the late 1990s, the Supreme Court held
in Gebser v. Lago Vista Independent School District28 and Davis v. Monroe

24
The Tenth Circuit did eventually overturn the grant of summary judgment and remanded the case. Simpson v. Univ. of Colo. Boulder, 500 F.3d 1170 (10th Cir. 2007). In
December 2007 Lisa Simpson and the University of Colorado announced a $2.5 million
settlement that also requires the University to hire Title IX advocate and law professor
Nancy Hogshead-Makar for five years to serve as an independent Title IX advisor to
monitor women’s safety issues, including sexual harassment and assault, gender discrimination, and Title IX compliance; to conduct policy reviews and recommend policy
changes to the Chancellor; and to advocate for students in sexual harassment proceedings. The settlement also requires a five year appointment by the University of a sexual
assault prevention coordinator. Baine Kerr reports that early signs point to the non-monetary components of the settlement serving as models for Title IX dispute resolution
nationally. AAUW, LAF Plaintiff Settles Discrimination Suit with University of Colorado at Boulder for $2.5 Million (Jan. 4, 2008).
25
Associate Professor of Political Science, Richard Stockton College of New Jersey;
J.D., Rutgers Law School. Prior to teaching, Professor Wharton was the managing
attorney at the Women’s Law Project in Philadelphia, and she currently serves as a
consultant on issues of gender equity in education and is an active member of the Gender
Equity Advisory Committee to the New Jersey Department of Education.
26
The U.S. Department of Education’s Office for Civil Rights has primary responsibility for enforcing and interpreting Title IX.
27
See, e.g., NAT’L WOMEN’S LAW CENTER, Slip-Sliding Away: The Erosion of HardWon Gains for Women Under the Bush Administration and an Agenda for Moving Forward 5 (Apr.2004), (available at http://www.nwlc.org/pdf/AdminRecordOnWomen2004.
pdf) (finding that the administration had “taken a number of steps backward” on polices
that guarantee equal opportunity for girls and women at school, noting, for example, that
the Department of Education had “archived a guidance on sexual harassment, making it
unavailable to victims of harassment, parents, schools, and the public”); National Women’s Law Center, Barriers to Fair Play 2 (June 2007) (available at http://www.nwlc.
org/details.cfm?id=3061&section=athletics) (finding that “OCR enforcement efforts fell
short of the proactive steps necessary to ensure true gender equity in sports”).
28
524 U.S. 274 (1998).
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County Board of Education29 that to recover damages in a private action
against a school district for either teacher-student or peer sexual harassment,
the plaintiff must show that the school had actual knowledge and then acted
with deliberate indifference towards the harassment. The Court imposed a
heavy burden on student victims of sexual harassment, refusing to hold
schools accountable under the same standards that are applicable under Title
VII in workplace harassment cases. Yet the Court also left open many questions about what this standard actually meant. How broadly or narrowly
lower courts interpreted the Court’s Gebser/Davis standard in future cases
would greatly affect Title IX’s effectiveness in this area. From the outset,
there was a clear danger that courts would apply these standards so strictly
as to exclude from liability all but the most egregious cases.
In the years since Gebser and Davis, the lower courts have had a lot of
opportunities to apply and interpret these standards, and the bottom line is
that the results are mixed. Some lower courts are broadly and generously
applying the Gebser/Davis “actual knowledge and deliberate indifference”
standard, but many have narrowly construed this standard and raised the bar
disturbingly high for students, offering woefully little protection. The courts
that have applied this narrow construction have done so in at least four aspects of the Gebser/Davis framework: (1) notice, (2) actual knowledge, (3)
deliberate indifference, and (4) actionable harassment.
First, the Gebser/Davis standard requires that the student provide notice
of the harassment to someone in the school district with authority to take
corrective action.30 Forcing a student to come forward and directly report
sexual harassment is itself an onerous burden, but the additional burden here
is that the notice has to go to a specific person, and who that person is was
not resolved by the Supreme Court. The prevailing view among the lower
courts is that, where the harasser is a teacher, notice to another teacher or a
counselor is not adequate because they do not have authority over a colleague.31 Some courts say that notice to a principal is adequate in these
situations,32 but others require notice to the superintendent or the school
526 U.S. 629 (1999).
Gebser, 524 U.S. at 277 (“damages may not be recovered . . . unless an official of
the school district who at minimum has authority to institute corrective measures on the
district’s behalf, has actual notice of, and is deliberately indifferent to, the teacher’s misconduct”). See also Davis, 526 U.S. at 633 (damages may be recovered in cases of
student-on-student harassment only where the school district “acts with deliberate indifference to known acts of harassment in its programs or activities”).
31
See, e.g., Warren ex rel. Good v. Reading Sch. Dist., 278 F.3d 163, 173–74 (3d
Cir. 2002) (holding that a guidance counselor cannot be an “appropriate person” under
Gebser); Miller v. Kentosh, No. Civ. A. 97-6541, 1998 WL 355520, at *7 (E.D. Pa.
1998) (holding that band instructors and teachers do not have “authority to take corrective action” under Gebser). See also Liu v. Striuli, 36 F. Supp. 2d 452, 466 (D.R.I. 1999)
(holding that director of financial aid and director of graduate history department were
not “appropriate officials” because they lacked authority over the alleged harasser).
32
Warren, 278 F.3d at 171 (holding that “a school principal . . . will ordinarily be an
‘appropriate person’ under Title IX”); Morlock v. West Cent. Educ. Dist., 46 F. Supp. 2d
29
30
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board itself.33 Requiring notice to a principal, or even worse, some higher
authority, obviously sets the bar very high for student victims of harassment.
In other contexts, the law clearly imposes a duty on teachers to convey reports of harassment to higher authorities, so why isn’t this the case under
Title IX? Moreover, most courts have found that notice to a teacher is sufficient in peer sexual harassment cases because the teacher has supervisory
authority over the student harasser,34 leading to the anomalous result that a
school district would be liable for a teacher’s failure to remedy peer harassment but not teacher-student harassment.
The second issue is what constitutes “actual knowledge” of sexual harassment under the Gebser/Davis framework. What exactly does the school
have to know to satisfy this requirement? A number of lower courts have
held that the actual knowledge requirement is met if there is actual knowledge of a substantial risk of abuse to students based on prior complaints by
other students, making notice of a harasser’s sexual harassment of persons
other than the plaintiff sufficient.35 Other courts, however, have set the bar
much higher, requiring that plaintiffs show that the school had actual knowledge of the specific harassment of the plaintiff.36 In other words, knowledge
892, 908–09 (D. Minn. 1999) (holding that notice to school’s “building principal,” who
also served as the official Title IX coordinator is sufficient).
33
See, e.g., Baynard v. Malone, 268 F.3d 228, 239 (4th Cir. 2001), cert. denied, 535
U.S. 954 (2002) (holding that a school principal “cannot be considered the functional
equivalent of the school district,” because a principal does not have the power to hire,
fire, or suspend teachers); Floyd v. Waiters, 133 F.3d 786, 790–92 (11th Cir. 1998), aff’d
on reconsideration, 171 F.3d 1264, 1264 (1999) (holding that notice to a superintendent
is required); Rasnick v. Dickenson County Sch. Bd., 333 F. Supp. 2d 560, 566 (W.D. Va.
2004) (“while local superintendents . . . have somewhat greater authority than school
principals, including the authority to temporarily suspend teachers, in the present case
only the School Board could take[ ] the sole corrective measure that would have ultimately protected the plaintiffs from harm—removing [the perpetrator] as a teacher at the
school”).
34
See, e.g., Soriano ex rel. Garcia v. Bd. of Educ. of City of New York, 2004 WL
2397610 at *4 (E.D.N.Y. 2004) (assuming that complaint to teacher of harassment by
peer was sufficient to place school on notice); Montgomery v. Indep. Sch. Dist. No. 709,
109 F. Supp. 2d 1081, 1099 (D. Minn. 2000) (holding that “because teachers ordinarily
maintain at least some level of disciplinary control over their students, it is reasonable to
infer that they had authority . . . to end the harassment”); Morlock, 46 F. Supp. 2d at 908
(holding that complaints to teachers count as notice to the school because teachers “had
immediate responsibility over student discipline in their classrooms”); Murrell v. Denver
Public Schs., 186 F.3d 1238, 1248 (10th Cir. 1999) (assuming that teachers constitute
“appropriate persons” if “they exercised control over the harasser and the context in
which the harassment occurred”).
35
See, e.g., Johnson v. Galen Health Insts., Inc., 267 F. Supp. 2d 679, 688 (W.D. Ky.
2003) (finding that “the actual notice standard is met when an appropriate official has
actual knowledge of a substantial risk of abuse to students based on prior complaints by
other students”); Gordon v. Ottumwa Cmty. Sch. Dist., 115 F. Supp. 2d 1077, 1082 (S.D.
Iowa 2000) (same).
36
See Baynard, 268 F.3d at 238 (based on reports that sixth grade teacher had molested boys in the past and principal’s observations of his inappropriate conduct with
plaintiff, the principal “certainly should have been aware of the potential for abuse,” but
finding no liability under Title IX because there was no evidence that she was “in fact
aware that a student was being abused”); Sherman ex rel. v. Helms, 80 F. Supp. 2d 1365,
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of past behavior of the harasser towards other students is considered irrelevant, no matter how egregious. This narrow approach clearly undermines
Title IX’s objectives because it places no burden on schools to be proactive
in identifying, monitoring and protecting students against abuse.
The plaintiff must also show that the school acted with “deliberate indifference to discrimination,”37 but what level of effort counts as deliberate
indifference is unclear. For example, if a school does something, but the
response is ineffective, inept, inappropriate, and doesn’t end the harassment,
does this constitute deliberate indifference? A disturbingly high number of
lower courts are interpreting the standard narrowly and would say no, letting
schools off the hook when they do very little to address the harassment.38
The better approach, and one that some courts are using, is more resultsoriented and looks at whether the school’s efforts were targeted at ending the
harassment and whether the harassment did in fact stop.39 Courts that adopt
this approach seem to be moving closer to a Title VII standard that focuses
on whether employers’ actions are reasonably targeted at stopping the
harassment.40
Finally, what constitutes actionable harassment under the Gebser/Davis
framework? The majority in Davis held that to be actionable, peer sexual
harassment must “be so severe, pervasive and objectively offensive that it
can be said to deprive the victims of access to educational opportunities or
benefits provided by the school.”41 This inquiry focuses on both the nature
of the conduct and the impact on the victim. On the nature of the conduct,
1371 (M.D. Ga. 2000) (holding that notice of harasser’s abuse of students other than
plaintiff is insufficient to establish actual notice).
37
Gebser, 524 U.S. at 290. See also Davis, 526 U.S. at 648 (schools may be deemed
deliberately indifferent to acts of student-on-student harassment only where their “response to the harassment or lack thereof is clearly unreasonable in light of the known
circumstances”).
38
See, e.g., Rost v. Steamboat Springs RE-2 Sch. Dist., 511 F.3d 1114, 1121–24
(10th Cir. 2008) (finding no deliberate indifference where school contacted a police officer, but took no other action, against boys who coerced female student with learning
disabilities into performing oral sex); Wills v. Brown Univ., 184 F.3d 20, 27–28 (1st Cir.
1999) (finding that “a reasonably firm reprimand” of a visiting professor who was allowed to remain on the faculty, although “remarkably inept”, did not amount to deliberate indifference). See also Doe v. Dallas Indep. Sch. Dist., 220 F.3d 380 (5th Cir. 2000)
(holding that actions and decisions by officials that are merely inept, erroneous, ineffective or negligent do not amount to deliberate indifference).
39
Canty v. Old Rochester Reg’l Sch. Dist., 66 F. Supp. 2d 114, 116–17 (D. Mass.
1999) (holding that deliberate indifference turns on “whether the school takes timely and
reasonable measures,” including further steps if they prove inadequate) (quoting Wills,
184 F.3d at 25); Morlock, 46 F. Supp. 2d at 910 (finding that deliberate indifference can
be established where the “school district took only minor steps to address harassment
with the knowledge that such steps would be ineffective”).
40
See, e.g., Ellison v. Brady, 924 F.2d 872, 881 (9th Cir. 1991) (holding employers
liable for sexual harassment by coworkers when they knew or should of known of the
harassment and failed to take prompt and appropriate corrective action “reasonably calculated to end the harassment”) (quoting Katz v. Dole, 709 F.2d 251, 256 (4th Cir.
1983)). Cf. Faraher v. City of Boca Raton, 524 U.S. 775, 780 (1998) (holding that employers may be “vicariously liable for actionable discrimination caused by a supervisor”)
41
526 U.S. at 650.
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too many courts seem to require physical assault or physically threatening
conduct of some kind, and will not accept humiliating conduct and sexual
remarks as actionable harassment.42 In peer harassment cases, some courts
have even rejected sexual assault as insufficient because it occurred on only
one occasion.43 Some courts are also raising the bar high on the issue of
what degree of impact on the victim is sufficient. For example, some courts
refuse to find an actionable harassment, no matter how egregious the harassment, if the student cannot show concrete negative effects such as a decline
in grades, or becoming homebound or hospitalized due to the harassment.44
This is a much more onerous evidentiary burden than courts impose in workplace harassment cases.45
Without a doubt, these narrow interpretations of the Gebser/Davis standards are reducing Title IX’s protections against sexual harassment to a mere
shadow of what they were intended to be. Moving forward, what can we as
scholars, as litigators, as advocates of Title IX do? Obviously the best protection is a strong Title IX that provides broad protection uniformly across
the nation. One option, currently pending in Congress, is amending Title IX
to clarify that it provides the same protection from harassment for students
that employees receive under Title VII.46 Also, in our advocacy and public
education initiatives, we need to refocus attention on why sexual harassment
is covered by Title IX. We need judges to move away from the idea that this
is just “simple everyday teasing, an inescapable part of adolescence,”47 and
that schools are powerless to protect against it. We must instead emphasize
the connection to sex discrimination, the harm of reinforcing subordinate sex
roles, the power that sexual harassers wield, and the ability of schools to
prevent sexual harassment. Finally, in view of the deficiencies in the protection currently afforded under Title IX, we need to consider state law reme-

42
See Jennings v. Univ. of N.C., 444 F.3d 255, 269–75 (4th Cir. 2006), aff’d in part,
vacated in part, 482 F.3d 686, 695–700 (4th Cir. 2007) (en banc); Klemencic v. Ohio
State Univ., 10 F. Supp. 2d 911 (S.D. Ohio 1998), aff’d, 263 F.3d 504 (6th Cir. 2001).
43
See Ross v. Corporation of Mercer Univ., 506 F. Supp. 2d 1325, 1358 (M.D. Ga.
2007) (a “single incident [of rape], however traumatic to its victim, is not likely to be
pervasive, or to have a systemic effect on educational activities”); Doe v. Dallas Indep.
Sch. Dist., 2002 WL 1592694, at *6–7 (N.D. Tex. July 16, 2002) (single incident of
forced manual penetration of victim’s vagina does not qualify as “sufficiently severe oneon-one peer harassment”).
44
See Hawkins v. Sarasota County Sch. Bd., 322 F.3d 1279 (11th Cir. 2003) (where
a second-grade boy sexually harassed his female classmates on a daily basis by gesturing
to his genitals, telling girls to suck it, looking up their skirts, and trying to grope and grab
them, the court held that since none of the girls suffered a decline in grades, none of their
teachers observed any change in their demeanor or classroom participation, and they
didn’t tell their parents for months, they must not have been severely impacted and therefore there was no actionable harassment).
45
See Harris v. Forklift Sys., 510 U.S. 17 (1993) (holding that tangible effects need
not be shown to make out a case under Title VII).
46
See The Civil Rights Act of 2008, S. 2554, 110th Cong. & H.R. 5129, 110th Cong.
(2008).
47
Davis, 526 U.S. at 675 (Kennedy, J., dissenting).
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dies that may provide stronger protection for student victims of sexual
harassment.48
VERNA WILLIAMS49
As the other panelists have already discussed, Title IX has fallen short
when it comes to challenging gender norms enforced by sexual violence. I
will examine what I see to be a couple of reasons for Title IX’s failings.
When we started this struggle to develop a strong legal standard for
sexual harassment, the tools we had at hand were a long line of cases developed in the context of Title VII.50 We also had research demonstrating the
prevalence of harassment in schools and the role that sexual harassment
plays in limiting women’s opportunities.51 Finally, in 1992 the Supreme
Court decided Franklin v. Gwinnett County Public Schools, which made
damages available and included dicta stating that sexual harassment constitutes forbidden gender discrimination under Title IX.52 After the Court’s decision in Franklin, Title IX advocates urged the Department of Education to
issue policy guidance that courts could defer to in analyzing sexual harassment cases brought under Title IX. Unfortunately, while the policy that ultimately came out was a good one, it wasn’t issued until the Court had already
granted certiorari in Gebser,53 a factor that played a part in the standard that
ultimately was articulated by the Supreme Court in that case.
In deciding Gebser,54 the Court laid a faulty foundation that erroneously
construed sexual harassment as an individualized harm rather than a systemic form of discrimination. At issue in the case was not just whether Title
IX imposed some liability upon schools for teacher-student sexual harassment, but what standard should be applied. The Court had to decide whether
to borrow from Title VII, where the law of sexual harassment had already
been sufficiently developed, or look elsewhere. Claiming that the two stat48
See L.W. v. Toms River Regional Sch. Bd. of Educ., 915 A.2d 535 (N.J. 2007)
(rejecting the Gebser/Davis standards in a student sexual harassment claim under the
New Jersey Law Against Discrimination).
49
Professor of Law, University of Cincinnati College of Law. J.D., Harvard Law
School. Professor Williams was formerly the Vice President and Director of Educational
Opportunities at the National Women’s Law Center, where she focused on issues of
gender equity in education. She was lead counsel and successfully argued before the
United States Supreme Court in Davis, 526 U.S. 629 (1999).
50
Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e (2000).
51
See, e.g., BILLIE DZIECH & LINDA WEINER, THE LECHEROUS PROFESSOR: SEXUAL
HARASSMENT ON CAMPUS (1990); JOHN LEWIS, SEXUAL HARASSMENT IN EDUCATION
(1992); DAN H. WISHNIETSKY, SEXUAL HARASSMENT IN THE EDUCATIONAL ENVIRONMENT
(1992).
52
503 U.S. 60, 75 (1992) (“Title IX placed on the Gwinnett County Public Schools
the duty not to discriminate on the basis of sex, and ‘when a supervisor sexually harasses
a subordinate because of the subordinate’s sex, that supervisor ‘discriminate[s]’ on the
basis of sex.’ ” (internal citation omitted)).
53
524 U.S. 274 (1998).
54
Id.
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utes were too distinct, the Court chose to craft a new standard for Title IX
based on the statute’s specific words and administrative enforcement
scheme.55 Instead of this formalistic approach, the Court should have looked
to the underlying claim of sexual harassment to determine what standard
would best serve Title IX’s goal of eliminating sex-based barriers to education, a goal that is similar to that of Title VII. The Court should have recognized that sexual harassment in educational institutions, as in workplaces, is
part of the machinery of oppression of female students and reinforces gender
norms. While the Court understood this truth in the workplace environment,
recognizing the myriad of ways that actions constraining gender norms can
manifest themselves, it was seemingly blind to the social meaning of sexual
harassment in the school context.
The choice of the Court in Gebser to expound a new standard, requiring
actual knowledge and deliberate indifference, may have resulted from the
way the case was framed. The crux of the complaint was the sexual abuse of
Gebser, a female honor student, by her male teacher. It was never explicitly
stated why the teacher’s behavior and the school’s weak response amounted
to discrimination based on sex, and this led the Court to treat the case more
as a child sexual abuse case instead of a sexual harassment case. Thus, instead of recognizing that harassment is a systemic barrier to education, just
as it is to employment, the Court approached Gebser as a problem between
individuals. Against this backdrop, Gebser was merely a tort action; the
requirements for actual notice and deliberate indifference to hold the school
board responsible actually seem to make sense.
With Gebser laying this faulty foundation, Davis56 was a step in the
right direction, despite its continued adherence to the high bar for institutional liability. Most likely, the fact that in Davis the harasser in question
was a fellow student forced the Court to more fully examine the meaning of
harassment in the Title IX context. As a result, Davis speaks more to sexual
harassment as a barrier to educational opportunities, particularly to those not
deemed traditionally female. For example, the Court found that damages
would be appropriate when the misconduct “so undermine(s) and detract(s)
from the victims’ educational experience that the victim-students are effectively denied equal access to an institution’s resources and opportunities.”57
Thus, Davis has become a counterpoint of sorts to Gebser, because it affirms
the notion that the sexual harassment represents more than a mere tort between individuals. However, the underlying liability framework still remains a barrier to the promise of this cause of action.
In order to remedy the problems presented by the Gebser/Davis framework, I submit that Title IX advocates should focus more clearly upon examining and reckoning with the relationship between patriarchy and white
Id. at 286–88.
526 U.S. 629 (1999).
57
Id. at 651.
55
56
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supremacy that informs gender norms. One framework for doing this is social justice feminism.58 While still undefined, the term re-emerged recently
in connection with discussions around revitalizing the women’s movement.59
A consensus emerged around the need for the women’s movement to focus
on social justice feminism, and I am working with a colleague to come up
with a concrete definition of the term. The basic concept revolves around
improving the material condition of subordinated people’s lives. More generally, it is about human rights and human dignity, and it seeks to dismantle
the systems that impose “penalty and privilege” based on race, class, and
similar systems of social injustice.60 By moving towards the social justice
feminism framework, perhaps the larger, systematic role of sexual harassment in sex discrimination will become clearer and lead courts away from
the restrictive Gebser/Davis standard.
Panel 2: Title IX and Athletics
Speakers: Ellen Staurowsky, Terry Fromson, Roderick Jackson, Jocelyn
Samuels, Nancy Lieberman. Moderated by Deborah Brake.
ELLEN STAUROWSKY61
We’re here today talking about Title IX and the possibility of social
change. I am coming at this issue as a sports sociologist, and I will be
providing a non-legal perspective on the issue.
When we aspire to social change, we often meet a great deal of resistance. In the recent James Madison University case,62 which I will discuss
58
As Kristin Kalsem and Verna Williams argue in a work in progress, feminist legal
advocates have invoked this term to signal their desire to address the multiple oppressions affecting women and improve the material conditions of their lives. See Social
Justice Feminism 22–28 (on file with Verna Williams).
59
The Ford Foundation assembled a wide variety of women leaders to explore revitalizing the movement in response to report issued by the Center for the Advancement of
Women. According to this report, women of color felt that there was a need for a
strengthened women’s movement to address their particular issues. The meetings, dubbed
“The New Women’s Movement Initiative,” examined the implications of the report, and,
in the process, identified social justice feminism as an organizing principle to focus the
movement on better targeting issues confronting women who have been marginalized
because of race, class, disability, among other things. See Linda Burnham, The New
Women’s Movement Initiative (Aug. 16, 2007), available at http://ms.foundation.org/
user.assets/PDF/Program/NWMSummationFinalDraft.pdf.
60
Patricia Hill Collins, BLACK SEXUAL POLITICS: AFRICAN AMERICANS, GENDER, AND
THE NEW RACISM 3 (2005).
61
Professor and Graduate Chair, Ithaca College Department of Sport Management
and Media. Ed.D. in Sport Management, Temple University; MA in Sport Psychology/
Teaching Pedagogy, Ithaca College.
62
In September, 2006, James Madison University announced that it was cutting ten
sports teams, seven men’s (including track, swimming and wrestling) and three women’s
teams, claiming the plan was necessary to “bring the JMU Athletics program into compliance with Title IX.” Press Release, James Madison University, JMU Enacts Propor-
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today, we have resistance happening at a variety of levels. To set the stage
for my remarks, I wish to begin with a quote from James Madison, who
argued in 1822 that a necessity for a fully functioning citizenry in a democracy was access to reliable and complete information. Madison wrote, “[a]
popular government without popular information or the means of acquiring
it, is but a Prologue to a Farce or a Tragedy or both. Knowledge will forever
govern ignorance, and a people who mean to be their own Governors, must
arm themselves with the power which knowledge gives.”63 Madison’s words
seem prescient in light of the way this case unfolded and the resistance it has
drawn. My purpose here is to examine the impact of limited information in
creating a false impression of Title IX as a farcical piece of legislation that
violates democratic principles of fairness and equity and the tragedy of doing so.
The issue at James Madison University started on September 29, 2006
when James Madison administrators announced a plan to cut ten sports out
of their athletic program: seven men’s sports and three women’s sports. The
institution explained these cuts as being in response to the fact that James
Madison was not in compliance with any of the three standards of Title IX
enforcement.64 First, in terms of proportionality, the general student population was 61 percent female, whereas only 46.77 percent of athletes were
female.65 Second, in terms of the history of program expansion in female
athletics, the last time they had added a female program was back in 2001
when they added softball. Finally, given the number of club sports, the administration felt that eventually there would be an appeal on the part of one
of those club sports to come forward as a varsity sport. Therefore, they felt
they would fail on all three prongs of the Title IX analysis.

tionality Plan To Comply With Title IX (Sept. 28, 2006), http://www.jmu.edu/jmuweb/
general/news/general7490.shtml.
63
Letter from James Madison to W.T. Barry (Aug. 4, 1822).
64
The Office of Civil Rights (“OCR”) published a Policy Interpretation of Title IX
that laid out the three factors used to assess whether an institution has been complying
with Title IX:
(1) Whether intercollegiate level participation opportunities for male and female
students are provided in numbers substantially proportionate to their respective
enrollments; or
(2) Where the members of one sex have been and are underrepresented among
intercollegiate athletes, whether the institution can show a history and continuing
practice of program expansion which is demonstrably responsive to the developing interest and abilities of the members of that sex; or
(3) Where the members of one sex are underrepresented among intercollegiate
athletes, and the institution cannot show a continuing practice of program expansion such as that cited above, whether it can be demonstrated that the interests and
abilities of the members of that sex have been fully and effectively accommodated
by the present program.
44 Fed. Reg. 239 (Dec. 11, 1979), available at http://www.ed.gov/about/offices/list/ocr/
docs/t9interp.html.
65
Press Release, James Madison University, supra note 62.

R
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In representing the position of the institution, Andy Pettine, Vice President for Communications at James Madison University, commented, “we
would not have [cut teams] if not for Title IX. There was just about no way
we could add more women’s programs and afford it and be in compliance.”66
Similarly, Charles King, Vice President of Finance and Administration at
James Madison, in explaining the decision to employees wrote that, “we
could not continue to be out of compliance with this important federal law,
which requires institutions to have a percentage of varsity athletes that is
about the same by ratio as the student body.”67 While these statements imply that James Madison had no choice but to cut these teams, we know that
Title IX does not require that teams be cut in order to achieve compliance.68
Further, the question is not what the University “could” afford but what it is
willing to afford and why. Reinforcing that point, in the aftermath of James
Madison’s decision to cut the ten teams, Chad Colby from the Office of Civil
Rights (“OCR”) came forward to clarify the requirements under Title IX,
stating, “we don’t require teams to be eliminated or reduced. This is a disfavored practice, it’s a discouraged practice.”69
For those whose programs were cut and others following the case in the
media, making sense of these competing claims is difficult. The question for
me, as one of those people following the case in the media, was how did it
come to pass that James Madison University, which was formerly an allwomen’s institution dedicated to the advancement of women’s interests,
come to have such a difficult time complying with Title IX? This question
led me to ask, what’s missing? Is there something else going on within this
institution that may be affecting these cuts? These questions led me to explore James Madison University’s athletic department financial data.
First, while Mr. Pettine had stated that there was no way James
Madison could “afford” to add more women’s programs, they were able to
undertake the building of the $10 million Plecker Athletic Center during the
timeframe in which program cuts were being considered.70 Even though the
project drew significant donations, they fell nearly $3 million short of their
goal, and therefore had to dip into institutional reserves (i.e. tuition money
paid by women and men) and other non-tax sources to support building a

66
See Elizabeth Redden, Gender Equity or Finances? Inside Higher Education (Oct.
3, 2006).
67
Charles King, ADMINISTRATION & FINANCE NEWSLETTER (James Madison University, Harrisonburg, Va.), Nov. 2006, at 2, available at http://www.jmu.edu/adminfinance/
news/wm_library/November2006.pdf.
68
Terry Fromson & Carol Tracy, Testimony Before the Commission on Opportunity
in Athletics of the U.S. Secretary of Education by the Women’s Law Project, Nov. 29,
2002, at 13 (Title IX’s “three-part test does not mandate a quota for schools to follow, nor
does it require that schools cut men’s teams in order to be in compliance with Title IX”).
69
Tim Lemke, Group Protests Title IX, WASH. TIMES, Nov. 3, 2006, at C1.
70
Plecker Athletic Center, opened in spring 2005, contains mostly facilities for the
varsity football team and other varsity sports. More information on this can be found at
http://www.jmu.edu/development/needs/pleckerctr.shtml.
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facility that was primarily meant to support the football team.71 Second,
information provided in compliance with the Equity in Athletics Disclosure
Act (“EADA”) for the 2005–2006 academic year revealed that James
Madison football created a deficit of $800,000, whereas the overall cuts produced by those ten teams resulted in the recovery of approximately
$550,000.72 Based on this information, the institution’s level of tolerance for
program deficits was contingent on the program. In effect, James Madison
tolerated deficits for certain teams but not for others. Third, over eighty-five
percent of James Madison’s athletic budget comes directly from student fees
(sixty-one percent at the time being paid by female students).73 Finally, in
comparison with the average NCAA Division I-AA school, James Madison
was investing more of its resources in football (thirty-three percent of their
total budget compared to twenty-seven percent on average for other
programs).74
This distribution of resources is consistent with a larger national trend
where more and more of the resources available for men’s programs are being used to support so-called “revenue generators” such as football and basketball. On average, almost seventy-five percent of the budget expenditures
are being devoted to those sports with about twenty-five percent being used
to cover all other men’s sports. As a result, this economic model is squeezing out men’s sports that are not revenue generators.75 It should be noted
that, as pointed out above, at James Madison the football program was carrying an $800,000 deficit in 2005–2006.76 Men’s basketball also carried a deficit of $70,000 while women’s basketball, in contrast, reported a profit of
over $90,000.77
The assertion that Title IX was responsible for the elimination of programs at James Madison obscures the reality that those cuts were the result
of a corporate restructuring process within the athletic department rather
than about Title IX compliance.”78 Evidence to support such a conclusion is
revealed in the fact that the Colonial Athletic Association, the conference
that James Madison is a member of, was beginning a new football confer71
Press Release, James Madison University, Suntrust Bank Donates $100,000 for
JMU Athletic Center (Dec. 15, 2003), available at http://web.jmu.edu/mediarel/PRthisRelease.asp?AutoID=333.
72
JAMES MADISON UNIVERSITY EQUITY IN ATHLETICS DISCLOSURE REPORT 2005–2006,
available at http://ope.ed.gov/athletics/.
73
Mark Alesia, NCAA Financial Reports Database 2004–2005 (2006), available at
http://www2.indystar.com/NCAA_financial_reports/.
74
NCAA DIVISION IAA EQUITY IN ATHLETICS DISCLOSURE REPORTS 2005–2006,
available at http://ope.ed.gov/athletics/.
75
DONNA LOPIANO, JAMES MADISON UNIVERSITY AND TITLE IX: MYTHS AND FACTS
(2006), available at http://www.womenssportsfoundation.org/cgi-bin/iowa/issues/disc/
article.html?record=1158.
76
JAMES MADISON EQUITY IN ATHLETICS DISCLOSURE ACT REPORT 2005–2006, available at http://ope.ed.gov/athletics/.
77
Id.
78
See Bill Pennington, At James Madison, Title IX Is Satisfied, but the Students Are
Not, N.Y. TIMES, Oct. 7, 2006, at D1.
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ence for the fall of 2007; surely, this factored into James Madison’s choices.
Further, for a smaller NCAA Division IAA athletic program with a modest
budget of $21 million (compared to, say, Ohio State with a budget of $104.7
million), other economic realities of the big-time college football market
such as athletic costs rising at rates higher than inflation without an ability to
rein them in would also be a consideration.79 In combination, these factors
contribute to the scenario that developed at James Madison where more
money was going towards football and men’s basketball, less money was
being spent on other men’s sports, and there remained inequalities in women’s sports that had gone unaddressed.
The importance of understanding the distinction between downsizing in
athletic programs to accommodate the demands of the ever expanding commercial interests of college sport versus Title IX compliance efforts lies in
the insight it provides relative to the relief sought by those who suffer program losses. Whereas the James Madison case became a symbol of “Title
IX run amuck,” the positioning of the university to participate in a more
competitive football conference clearly contributed to the decisions made in
reallocating resources and streamlining their program. The nuances involved in this case provide insight regarding the political ease with which
Title IX becomes the culprit all too often in explaining restructuring decisions where women’s athletic programs either gain nothing from the events
that unfold or where women’s sports are cast in the role of economic dependents who have little value of their own. By sorting through these issues, the
source of the cuts in men’s programs resides with the draining of resources
away from men’s minor sport programs into the men’s revenue producers,
which does not fall under Title IX’s purview.
At the same time, calls for Title IX reform emanating from those alleging male harm perpetuate the very sex discriminatory stereotypes that
prompted the passage of the legislation to begin with. In the aftermath of
JMU’s announcement, an organization called Equity in Athletics, Inc.
(“EIA”), a group representing the aggrieved JMU athletes, brought suit
against the U.S. Department of Education and James Madison University.80
In their complaint, EIA argued, in part, that the three part test of Title IX
compliance should be set aside because women inherently have less interest
in participating in sport than men.81 These assertions surely do not respect
the interests of the women who were on the three women’s teams that were
cut at James Madison, the two-thirds of women surveyed by James Madison
who had participated in high school sports, the female members of club
teams that had not been granted varsity status, or perhaps most significantly,
the majority of women students on the JMU campus who were proportion79
See Steve Wieberg & Kelly Whiteside, Why Bigger is Better at Ohio State, USA
TODAY, Jan. 23, 2007.
80
Equity in Athletics, Inc. v. Dep’t of Educ., 504 F. Supp. 2d 88 (W.D. Va. 2007).
81
Id.
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ally contributing more to the athletic department through student fees and
the bailout required to cover the costs of building the Plecker Athletic
Center.82
In the end, colleges and universities reserve the authority to determine
priorities that best serve their interests. At the same time they have an obligation to avoid misleading the public about their motives for doing so. Recognizing the role of misinformation in controversies that erupt over the
distribution of resources within athletic programs is helpful in holding institutional decision makers accountable while also appreciating where remedies may lie for those affected by program cuts. The power to resolve these
issues does not rest in calls to reform Title IX but in efforts to educate the
masses as to its requirements.
TERRY FROMSON83
I was in high school before Title IX, and I can tell you unequivocally,
things are a whole lot better now. I have no memory of women being
treated as serious athletes back then, and even though there may not be gender equity in sports, female athletes are at least taken more seriously today.
Having said that, there are still many opportunities for institutions to evade
equity requirements in sports. While enormous progress has been made in
changing people’s attitudes about female athletes, there is still much more to
be done. I will focus on two specific issues facing female athletes today: (1)
the experiences of the students, parents and coaches that are at the core of
Title IX activism in athletics, and (2) the data itself.
First, it is important to recognize what student-athletes experience as
Title IX activists and litigants and how it affects their parents and coaches.
As advocates for these students, it is important to consider how we can continue to make the process easier for them, and hopefully make it more possible for activism to occur. Since courts provide the most visible arena for
Title IX activism, bringing about athletic equity relies on student athletes to
act as plaintiffs in those cases. Thanks to the efforts of student-athletes in
the early 1990’s, who set the legal precedent we rely on today, results can
now be achieved much more quickly. For example, the Brown University
student-athletes who were the plaintiffs in Cohen v. Brown University84 had
to endure many years of litigation to obtain conclusive results. The important role played by precedent is illustrated by the case of Choike v. Slippery
JAMES MADISON OFFICE OF INSTITUTIONAL RESEARCH, SURVEY OF STUDENT INTERIN ATHLETICS, FITNESS, AND SPORTS ACTIVITIES (2000), available at www.jmu.edu/
instresrch/resrchstud/Athletics/Report%202000.pdf.
83
Managing Attorney at the Women’s Law Project, Philadelphia. Ms. Fromson was
co-counsel for the plaintiffs in Choike v. Slippery Rock Univ. of Pa., 2007 U.S. Dist.
LEXIS 57774 (W.D. Pa. 2007).
84
809 F. Supp. 978 (D.R.I. 1992); 991 F.2d 888, (1st Cir. 1993) (“Cohen I”); 101
F.3d 155 (1st Cir. 1996). (“Cohen II”), cert. denied, 520 U.S. 1186 (1997).
82

ESTS
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Rock University,85 a case in which the Women’s Law Project represented the
plaintiffs. In Slippery Rock, we represented a group of field hockey, women’s swimming, and women’s water polo players whose teams were cut in
January of 2006.86 The school voluntarily reinstated the field hockey team
after we sent a demand later. Within ten months’ of filing the action, the
parties had entered into a comprehensive settlement that addresses proportionality and treatment concerns going forward. In the world of litigation,
this is an incredibly fast pace. Without the established precedents created by
the courageous efforts of those who came before, it could not have been
done.
It is important to recognize just how challenging it is to be a plaintiff in
a lawsuit while in high school or college. First is the question of whether
students are aware of their rights under Title IX. Then there is time commitment that litigation requires. Student-athletes have a grueling schedule to
begin with, filled with training and competitions as well as keeping up with
their classes, so finding the time to dedicate to litigation is no small feat. On
top of this, litigation is not always pleasant: our clients have faced retaliation, isolation from their peers, and disparagement. These challenges are
multifold for middle and high school students. It is not an easy process, so it
is no surprise that even with the level of noncompliance that exists that we
do not have more litigation.
What can we do short of litigation to bring schools into compliance?
One avenue is to file a complaint with the Office of Civil Rights (“OCR”)
of the Department of Education, which is authorized to enforce Title IX.87
Anyone can file such a complaint, not just a student. Filing a complaint will
result in an investigation and possibly a positive outcome. Alternatively, the
filing of an OCR complaint and investigation can lay the foundation for
further negotiations outside of the OCR process.
Another way is to encourage and assist parents to take an active role in
addressing athletic inequities in the schools their children attend. I have
provided assistance to a number of parents who have discovered that schools
are shortchanging their daughters. One high school refused to add a volleyball team for the female students despite the fact that the girls were significantly underrepresented in the athletic opportunities provided and
demonstrated a strong interest in volleyball. A middle school provided each
of the three boys’ grades with their own soccer team but offered no soccer
opportunities at all to the girls. The schools may not have understood their
obligations under Title IX. By educating the parents, the parents were able
to educate the schools and accomplish their goal of expanding opportunities
for girls. In each of these cases I helped the parents understand Title IX and
2007 U.S. Dist. LEXIS 57774.
Id. at *2–*3.
87
See OFFICE FOR CIVIL RIGHTS, U.S. DEP’T OF EDUC., REGULATIONS ENFORCED BY
THE OFFICE FOR CIVIL RIGHTS, available at http://www.ed.gov/policy/rights/reg/ocr/index.html (last visited May 19, 2008).
85
86
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collect and analyze data and then develop a strategy to achieve their goal.
There are lots of things they can do—write to their principal and school
board, make presentations at school board meetings, submit petitions signed
by parents and students, involve the community and the media. Without
entering the courtroom, the parents succeeded in getting their school districts
to add volleyball and soccer. In secondary school districts, parents can play
an invaluable role in making equality happen.
Finally, the Equity in Athletic Disclosures Act (“EADA”) 88 annual reports provide invaluable data regarding Title IX compliance of colleges. The
Women’s Law Project has used the EADA reports to educate ourselves and
the public and to evaluate compliance in individual educational institutions.
In 2003, we studied the annual reports of 112 Pennsylvania colleges and
universities in order to gauge the level of compliance among Pennsylvania’s
schools. We learned that more than half of those schools underserved women by more than ten percent in athletic opportunities,89 and that, on average, sixty cents was spent on female athletes for every dollar spent on male
athletes.90 As a result of publishing this report, we have heard from students
who want to bring their schools into compliance.
A word of caution about the data reported by schools is necessary, however. The data should not be accepted on its face if it shows that a school is
in compliance. EADA reports are not audited. We and other Title IX advocates have learned that EADA reports may not accurately report actual athletic participation as defined by Title IX.91 Schools may be reporting a
capped number for their male teams that does not count all athletes who
actually receive coaching on a regular basis throughout the year and thus
undercount male athletic participation. On the women’s side, reported participation numbers may reflect a higher than appropriate squad level that
overstates the true level of regular participation. The bottom line is that
while the EADA provides important information, it is important to look beneath the numbers, examine team rosters (often posted online) over time as
20 U.S.C. § 1092(g) (2000).
WOMEN’S LAW PROJECT, GENDER EQUITY IN INTERCOLLEGIATE ATHLETICS: WHERE
DOES PENNSYLVANIA STAND? 26 (Nov. 2005), available at http://www.womenslawproject.org/reports/GenderEquityNov05.pdf.
90
Id. at 24.
91
Title IX defines “participant” as athletes:
a) Who are receiving the institutionally-sponsored support normally provided to
athletes competing at the institution involved, e.g., coaching, equipment, medical
and training room services, on a regular basis during a sport’s season; and
b) Who are participating in organized practice sessions and other team meetings
and activities on a regular basis during a sport’s season; and
c) Who are listed on the eligibility or squad lists maintained for each sport, or
d) Who, because of injury, cannot meet a, b, or c above but continue to receive
financial aid on the basis of athletic ability.
Office for Civil Rights, Clarification of Intercollegiate Athletics Policy Guidance: The
Three-Part Test (Jan. 16, 1996), available at http://www.ed.gov/print/about/offices/list/
ocr/docs/clarific.html.
88
89
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well as competition results, and talk to students to determine whether a
school is actually in compliance or not.
RODERICK JACKSON92
I will be discussing the facts of my case, Jackson v. Birmingham Board
of Education. From there I will address my perception, as a plaintiff, of the
overall judicial system, and whether I feel that my rights were truly vindicated in the process.
The case began in 1999 when I was hired as the girl’s basketball coach
at Jackson-Olin High School in Birmingham. Immediately upon arrival, I
noticed some discrepancies in the way my team was treated in comparison
with the boys’ team. It was affecting the performance of my team, and I
realized that if I did not say something, I would be shortchanging the student-athletes that I was charged with teaching and coaching. I went to my
athletic director to bring these discrepancies to his attention, hoping that
would get things corrected. Unfortunately, the athletic director happened to
double as the boys’ basketball coach, so needless to say he was not too helpful. Next, I went to the school principal, but she was surprisingly indifferent. I talked to the man who had coached the team before me, and his
response was, “that’s just the way it was.” I was not deterred; I believed
that abandoning my cause would have been the same as participating or
engaging in the discrimination.
What followed was a long stream of grievance hearings, but my legal
team and I persevered.93 We went to the court system and lost at the district
court level in Birmingham94, and we appealed to the Eleventh Circuit.95 At
this point, I decided to change gears and appear pro se before the Eleventh
Circuit. Unfortunately, you know what they say about a person who represents himself: he has a fool for a client. I went up against some fine lawyers,
and I lost. I was about to give up, as I did not know much about what it took
to get a case to the Supreme Court. This is when I got calls from the National Women’s Law Center and the Southern Poverty Law Center, and the
National Women’s Law Center wound up representing my appeal to the Supreme Court. We were lucky enough to be granted certiorari, and Walter
Dellinger of O’Melveny & Myers argued the case along with Marcia Greenberger, co-president of the National Women’s Law Center. After the deci92
High school girl’s basketball coach and plaintiff in the case Jackson v. Birmingham
Bd. of Educ., 544 U.S. 167 (2005).
93
Under Title IX, schools must provide internal grievance procedures to determine
whether a particular act, policy, or practice of a recipient complies with Title IX regulations, and provide steps necessary to correct any that do not comply. Nondiscrimination
on the Basis of Sex in Education Programs or Activities Receiving Federal Financial
Assistance, 65 Fed. Reg. 52867 (Aug. 30, 2000).
94
Jackson v. Birmingham Bd. of Educ., 2002 U.S. Dist. LEXIS 27596 (D. Ala.
2002).
95
Jackson v. Birmingham Bd. of Educ., 309 F.3d 1333 (11th Cir. 2002).
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sion came down in March of 2005 that we had won the case, it was a great
feeling.
Before the Supreme Court’s decision, however, I was a layperson losing
faith in the system. At the district court and appellate court levels, the judicial system did not allow me to speak up on behalf of my athletes, and the
argument was that I did not have standing since I was not a part of the group
being discriminated against. This argument never made sense to me, for as
their coach, I experienced all the discrimination right alongside the students.
When the girls were forced to practice in the cold, unheated gym, I was
there. The effect of the conditions on their win-loss record concerned me
and my career just as much as it concerned the athletes. Therefore, while I
do think we have a system that can be used to get results, it is not perfect
and someone in my position should not have had to go all the way to the
Supreme Court to get results.
I will say that being in the hallowed halls of the Supreme Court, sitting
their watching the Justices, was truly an amazing experience that I would not
give up. I had no idea that my journey for more gym time, for equal access
to an ice machine, and for relief from other simple discrepancies would actually turn into a Supreme Court case. While my case certainly provides a
good example, these problems are still out there. Discussions of Title IX
tend to focus on universities, but this discrimination is rampant at high
schools. The girls’ teams are getting the old fields, the old gyms, and it is
not right. We need to continue to work on fixing the situation. Therefore,
when other groups experiencing the unequal treatment that I experienced ask
me to come speak with them, I go in a hurry; at the end of the day, continuing to work towards equal treatment for female athletes is what matters.
JOCELYN SAMUELS96
It is truly an honor to be here today, with all of these people who are
tremendous advocates and thinkers. While listening to the other speakers, I
have been thinking about the question that Deborah Brake posed at the outset: can Title IX change social norms? Can we use the law to change behavior, change expectations, and promote social justice? While I am not an
academic, I think that the law can work in these ways. But often for every
step forward it feels like there are two steps back. One of the problems Title
IX confronts is that law can be slow in producing social change under any
circumstances, since litigation often takes years, as we saw in Roderick Jackson’s case. And what is particularly damaging to Title IX is the level of
backlash it has produced, particularly with regard to athletics. This backlash
seems to be premised on two flawed notions: (1) women are inherently and

96
J.D., Columbia University School of Law. Ms. Samuels is Vice President for
Education and Employment at the National Women’s Law Center.
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biologically less interested in participating in sports than men, and (2) providing women equal opportunities automatically takes away spots from men.
The second notion is not the necessary construct because athletics
doesn’t have to be a zero-sum game; you can accommodate more students’
interests if you find ways to cut costs in other areas. Unfortunately, universities have helped perpetuate this notion by blaming Title IX for some decisions to cut male teams. The first construct is perpetuated by the fact that
men typically will express more interest in sports than women. Rather than
being proof of some sort of inherent lack of interest on the part of women,
we view this as merely a result of the exposure to sports men have been able
to get over time. Since women often have not had the same athletic opportunities that men have had, it makes sense that fewer of them express interest
in sports teams. In addition, if students see the women’s soccer team has old
equipment and undesirable practice times, the women on campus are less
likely to be interested in asking for a volleyball team that will most likely
have similar limitations. Therefore the lack of expression of interest should
be seen as a result of past and current unequal treatment, not as an example
of women’s inherent and biological lack of interest in sports. Unfortunately,
today it is used as just that, as currently the Department of Education allows
schools to use e-mail surveys to determine whether female students want
more opportunities to play sports.97
In March 2005, the OCR released a clarification, on a Friday afternoon
no less, “clarifying” the use of surveys in the third part of the three-part test
that the OCR allows schools to use to determine whether the school is compliant with Title IX’s requirements for equal participation opportunities.98
The third part of the tests finds a school in compliance with Title IX if it is
“fully and effectively accommodating the athletic interests and abilities of
its students who are underrepresented in its current varsity athletic program
offerings.”99 The clarification basically stated that when schools need to
prove that they are “accommodating the athletic interests” of their female
students, they can simply send an e-mail survey asking them if they want
more opportunities to play sports. If these female students, who are bombarded with emails daily, choose not to respond for whatever reason, the
97
Office for Civil Rights, Additional Clarification of Intercollegiate Athletics Policy:
Three-Part Test—Part Three (Mar. 17, 2005), http://www.ed.gov/about/offices/list/ocr/
docs/title9guidanceadditional.html.
98
Id. OCR has determined that schools can be considered compliant if they meet any
one part of the following three-part test:
(1) the percent of male and female athletes is substantially proportionate to the
percent of male and female students enrolled at the school; or (2) the school has a
history and continuing practice of expanding participation opportunities for the
underrepresented sex; or (3) the school is fully and effectively accommodating the
interests and abilities of the underrepresented sex.
Id. Because the third part of the test relies on student interests, the question of how to
measure those interests has been controversial.
99
Id.
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school can count that as evidence that women are not interested. Combined
with the problems of expression of interest explained above, this system puts
a huge burden on female students to justify equal treatment. When the Nineteenth Amendment was passed guaranteeing women the right to vote, there
was no poll to make sure they were sufficiently “interested”—it was just
seen as the right thing to do. Requiring women to prove their interests in
equal treatment before you offer it to them is a deeply troubling approach
from a philosophical perspective.
Unfortunately, the 2005 Clarification is still in effect. It is hard to undo
because OCR implemented it unilaterally, did not provide opportunity for
comment, and did not explain the very complicated document, so getting
people to understand it and focus on fighting it has been very hard. We have
also dealt with opposition from a group called Equity in Athletics, which is
comprised largely of male wrestlers and wrestling coaches, that has sued the
Department of Education claiming that a policy requiring equal opportunities for women is discriminatory and violates Title IX and the Constitution.
They have also threatened to sue James Madison University if they go
through with their decision, which Ellen Staurowsky discussed earlier, to cut
some male sports teams. In addition, the so-called United States Commission on Civil Rights will soon be holding a hearing on implementation of the
new 2005 policy. However, this is a commission that has released reports
advocating moves like outlawing affirmative action in all schools, so that
gives you a sense about the composition of this panel.
To reiterate, it is clear that we gain victories only to have attempts made
to roll them back a bit. What can we do to stem the tide and try to make
more progress? One choice is litigation. Clients like Coach Jackson and the
Slippery Rock plaintiffs, who are willing to come forward and put themselves on the line, are an invaluable element. Lawyers like Baine Kerr who
are willing to represent these plaintiffs are also really important to this cause.
A second choice is looking for legislative solutions, and this is a significant
portion of what we at the National Women’s Law Center are trying to do in
Washington. The success of these solutions obviously varies depending on
the current make-up of Congress. When Congress is sympathetic to the
cause, using the legislature to get legislation passed can be extremely valuable, whether it’s to overturn bad policies, extend the law, or simply exercise
oversight. A third strategy is a kind of grassroots and public education strategy, where individuals are urged to both inform themselves about what Title
IX demands and work in their communities to make sure that schools are in
fact abiding by it. I would urge you all to both participate in spreading and
being a member of this movement, whether by writing letters, signing petitions, or simply looking into the compliance level at your own school. This
strategy has surprising power, because one of the things that has enabled us
to defeat public attacks on Title IX in the past is the perception that the
public supports both Title IX and a fair interpretation of it. We rely on people like you to make that message loud and clear.
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NANCY LIEBERMAN100
What Jocelyn Samuels has said is very true. You have to be educated in
order to understand Title IX and understand your rights under the law. I
speak on campuses all the time, and it is surprising how many people do not
even know what Title IX is. We cannot fight for our rights or expect things
to happen on the Hill in Washington if those affected by the law are not
educated about it.
I myself am a product of Title IX. I grew up in a poor, one-parent
family in New York City, and basketball was what changed my life. It gave
me the opportunity to compete, to grow into a strong and confident woman,
and to play for Pat Summitt. I was given the opportunity to be the first
female scholarship athlete at Old Dominion University. Clearly, Title IX
directly affected my life in a positive way, and therefore I think it is important that students learn about Title IX’s uses so that they too can benefit from
it.
The problem is that the increasing focus on football and men’s basketball at universities has meant that women’s sports and Olympic-type men’s
sports are pitted against each other to fight over the remaining opportunities.
It is not that Title IX takes opportunities away from men in sports; it is that
sports like football are taking opportunities away from both more minor
men’s sports and women’s sports. For example, when the University of Nebraska’s men’s football team went down to Miami for the Orange Bowl, they
made sure to bring everything, including their own weight-training equipment on eighteen-wheelers, with them at a cost of $300,000.101 That money
not only could have funded women’s program, but could have been used to
fund men’s minor sports at the University of Nebraska.
There is a myth perpetuated that men’s football funds all other sports,
but they are not the golden goose. One-third of all men’s Division 1-A football programs lose in excess of one million dollars a year.102 Those programs certainly aren’t funding other sports if they can’t even fund
themselves. If you put money into women’s athletics, the teams will suc100
An accomplished Basketball Hall of Famer, coach, two-time Olympian,
broadcaster, and writer. Ms. Lieberman has provided commentary for ABC, ESPN,
NBC, NBA-TV, and is a contributing writer to the Dallas Morning News, the New York
Times, and USA Today. She is currently a full-time analyst with ESPN for men’s and
women’s college basketball.
101
For other examples of such spending, see NAT’L WOMEN’S LAW CTR., DEBUNKING
THE MYTHS ABOUT TITLE IX AND ATHLETICS (2007), at 2, available at http://www.nwlc.
org/pdf/Debunking%20Myths%20June%2007.pdf. The list of facts points to the hundreds of thousands of dollars spent on chartered jets for football teams, and the $3.2
million spent on equipping the University of Oregon’s men’s locker rooms with everything from plasma TVs to Xboxes. Id.
102
Id. (pointing out that a 2005 study showed that almost half of Division 1-A football programs “do not generate enough revenue to pay for themselves, much less any
other sports,” and found that “these programs reported annual deficits averaging about
$1 million”).
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ceed. At Old Dominion, when I played there and we won two national
championships, we routinely outdrew the men’s team. We were lucky
enough to have an athletic director willing to put money into the women’s
program, and he saw the benefits of it. There are certainly allies out there
working for us. In the early 1980s, NBA Commissioner David Stern told me
that before he left the post of Commissioner of the NBA he would make sure
we had a WNBA. He did not want it to be just another women’s team in a
league, he wanted it to be the fifth major sport. True to his word, David
Stern started the WNBA in 1997, and I had a chance to be a part of it even
though it was at the end of my career. To succeed, however, women’s athletics need support. How many people in this room have a season ticket to
Harvard women’s basketball? We have to help build these brands if we want
leagues like the WNBA to succeed as a business.
Title IX is about educational opportunities for women. It is about giving them a chance to excel, to feel good about themselves and to become
confident. We must all work together to provide these opportunities for women, as there are a lot of different pieces to this puzzle. It takes a combination of advocacy, legal work, data collection and research. This conference,
this panel, this discussion—it is all very important. However, discussing the
problems of Title IX in here and voicing our different opinions is not going
to cut it. If we want change, we need to start working together, even if we
do not fully agree with each other. Every day there are people in Washington D.C. that are attempting to rescind Title IX, so we cannot get too comfortable. We must never be satisfied, and we must want more and expect
more so that future generations can continue to benefit from Title IX. Thank
you.

