IN THE BOX: VOIR DIRE ON LGBT ISSUES IN
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This is the first law review article to examine transcripts, court
filings, and published opinions about jury voir dire on attitudes
toward same-sex sexuality and LGBT issues. It demonstrates that
jurors express a range of homonegative attitudes. Many jurors
voicing such beliefs are not removed for cause, even in cases in-
volving lesbian and gay people and issues. It suggests some best
practices for voir dire to uncover attitudes toward same-sex sexu-
ality, based on social science research. Voir dire on LGBT issues
is likely to become more important in coming years. Despite enor-
mous gains, including historic marriage equality decisions,' the
LGBT rights movement remains a cultural flashpoint. In part due
to the work of LGBT advocates, more cases involving LGBT issues
and sexuality are likely to enter the criminal legal system. These
could involve alleged harassment or bullying, like the Dharun
Ravi case, or hate crimes against LGBT people, which may be on
the rise even as LGBT rights advance? As stigma lessens and
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! See United States v. Windsor, 133 S. Ct. 2675, 2696 (2013); Hollingsworth v.
Perry, 133 S. Ct. 2652, 2659, 2668 (2013).

2 See John Leland, ‘It Was Like I Was by Myself:’ Gay People in Bronx Seek a Place
to Be Themselves, N.Y. Times (July 26, 2013), http://www.nytimes.com/2013/07/28/nyre-
gion/gay-people-in-bronx-seek-a-place-to-be-themselves.html, archived at http://perma.
cc/BOKR-L36P (discussing the reopening of the Bronx gay and lesbian center and report-
ing that “[t]he police recorded seven bias crimes against gay people in the Bronx this
year [2013] through July 14, up from one such crime in 2012 in the same period. City-
wide, the number of attacks recorded during that period rose to 59 from 28.”); Vijai
Singh, A Killing in Greenwich Village: As Gay Rights Increase, So Do Hate Crimes, N.Y.
TiMes (May 21, 2013), http://www.nytimes.com/video/nyregion/100000002236382/a-
murder-in-greenwich-village.html, archived at http://perma.cc/7ZBL-CNES8 (conducting
a video interview of Sharon Stapel of the N.Y.C. Anti-Violence Project, who describes a
rise in anti-gay attacks in N.Y.C. over the past few years as a part of a “backlash” against
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more complainants come forward, there also may be more claims
of same-sex sexual assault or intimate partner violence. In many of
these cases, defense attorneys or prosecutors will seek to voir dire
jurors regarding their attitudes toward LGBT people and sexual-
ity. At the same time, LGBT venirepersons may fear discrimination
in voir dire. In 1998, Paul Lynd wrote that prospective jurors who
revealed that they were gay faced employment discrimination or
even criminal prosecution under then-extant sodomy laws.? Today,
Lawrence v. Texas has largely eliminated criminal stigma,* and
some jurisdictions have LGBT anti-discrimination protections.
Nonetheless, depending on the jurisdiction and the context, pro-
spective gay jurors might still fear public “outing,” and only a few
Jjurisdictions protect jurors from peremptory strikes based on sex-
ual orientation. This paper examines the complex and varying situ-
ations in which LGBT issues may surface in voir dire and offers
suggestions for navigating this contested terrain.
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INTRODUCTION

From late February through early March 2012, Dharun Ravi was tried
in Middlesex County, New Jersey on charges including invasion of privacy
and bias intimidation.> As has been widely publicized, the state alleged that
Ravi used a computer webcam to view his Rutgers roommate Tyler Cle-

gay rights); see also JoEy L. MoGUL ET AL., QUEER (IN)JUSTICE: THE CRIMINALIZATION
ofF LGBT PeopLE IN THE UNITED STATES 126 (2011) (describing the spike in anti-gay
violence in California during the Yes on Proposition 8 campaign).

3Paul R. Lynd, Comment, Juror Sexual Orientation: The Fair Cross-Section Re-
quirement, Privacy, Challenges for Cause & Peremptories, 46 UCLA L. Rev. 231, 269
(1998).

4539 U.S. 558, 578-79 (2003).

5 See Richard Pérez-Peiia, Rutgers Dorm Spying Trial Begins with Questions of Moti-
vation, N.Y. TimMes (Feb. 24, 2012), http://www.nytimes.com/2012/02/25/nyregion/in-
tyler-clementi-trial-looking-at-dharun-ravis-intentions.html, archived http://perma.cc/H4
XD-6EP4; Kate Zernike, Jury Finds Spying in Rutgers Dorm Was a Hate Crime, N.Y.
Tmmes (Mar. 16, 2012), http://www.nytimes.com/2012/03/17/nyregion/defendant-guilty-
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menti’s encounter with another man, and then posted on Twitter, encouraging
others to spy on Clementi and his date.® Tragically, Clementi committed sui-
cide in the aftermath of the incident.” In an effort to empanel a fair jury,
Middlesex County prosecutors and Ravi’s defense attorney agreed on ques-
tions to ask prospective jurors, including queries designed to uncover
homophobia.® One question was, “Do you have any particular views on les-
bian, gay, homosexual, and/or bisexual issues (e.g. Don’t Ask Don’t Tell, gay
marriage, etc.)? If yes, please explain.” In May 2012, a couple of months
after Ravi’s trial ended in a conviction,'? President Barack Obama—who had
long stated that his own views on same-sex marriage were ‘“‘evolving”—
announced his support for marriage equality for the first time.!' Thus, the
Ravi case, viewed by many as a cutting-edge prosecution designed to end
bullying of LGBT youth,'? also was notable because its voir dire of prospec-
tive jurors essentially tracked ongoing national debates about LGBT issues.
This Article examines the complexities of questioning prospective jurors
about their views on LGBT issues in a time of rapid social change,'* and
makes suggestions for best practices based on social science research.

In the coming years, LGBT people and relationships likely will con-
tinue to become more visible in courts across the nation.'* Bias prosecutions
like the Ravi case will reoccur, as will (sadly) cases involving even more
serious anti-LGBT hate crimes,'> such as the 2011 prosecution of Ventura

in-rutgers-case.html, archived at http://perma.cc/6V29-GMS83 [hereinafter Zernike, Spy-
ing in Rutgers Dorm Was a Hate Crime].

¢ Pérez-Peia, supra note 5.

7 Lisa W. Foderaro, Private Moment Made Public, Then a Fatal Jump, N.Y. TIMES
(Sept. 29, 2010), http://www.nytimes.com/2010/09/30/nyregion/30suicide.html, archived
at http://perma.cc/4UV2-DBLM.

8 Telephone Interview with Julia McClure and Christopher Schellhorn, Assistant
Prosecutors, Middlesex County Prosecutor’s Office (Sept. 11, 2012); Telephone Interview
with Steven D. Altman, Attorney, Benedict & Altman, (Sept. 11, 2012).

° Email from Christopher Schellhorn, Assistant Prosecutor, Middlesex County Prose-
cutor’s Office, to author (Sept. 11, 2012, 12:29 PM EST) (on file with author).

10 Zernike, Spying in Rutgers Dorm Was a Hate Crime, supra note 5.

' Jackie Calmes & Peter Baker, Obama Says Same-Sex Marriage Should Be Legal,
N.Y. Times (May 9, 2012), http://www.nytimes.com/2012/05/10/us/politics/obama-says-
same-sex-marriage-should-be-legal.html, archived at http://perma.cc/FB22-XLCP.

12 Zernike, Spying in Rutgers Dorm Was a Hate Crime, supra note 5 (quoting Steven
Goldstein, chairman of Garden State Equality, as saying, “This verdict sends the impor-
tant message that a ‘kids will be kids’ defense is no excuse to bully another student.”).

3 Cf. Anthony Michael Kreis, Lawrence Meets Libel: Squaring Constitutional
Norms with Sexual-Orientation Defamation, 122 YaLe L.J. ONLINE 125, 125, 133, 140
(2012), archived at http://perma.cc/JEWV-TUDP (describing “staggering inconsistency
in courts’ treatment of sexual-orientation defamation claims,” as well as the “anachronis-
tic” application of sexual-orientation defamation claims “[i]Jn an age when civil equality
for LGBT people is rapidly accelerating”).

4 See Giovanna Shay & J. Kelly Strader, Queer (In)Justice: Mapping New Gay
(Scholarly) Agendas, 102 J. Crim. L. & CriminoLoGY 171, 172 (2012) (reviewing Mo-
GUL ET AL., supra note 2).

15 See MoGUL ET AL., supra note 2, at 126; see also Marc Santora & Joseph Gold-
stein, In Shadow of the Stonewall Inn, a Gay Man is Killed, N.Y. TimMeEs (May 18, 2013),
http://www.nytimes.com/2013/05/19/nyregion/killing-in-greenwich-village-looks-like-
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County, California teen Brendan Mclnerney for the shooting of his junior
high classmate, Lawrence King.'® As awareness of intimate partner violence
in LGBT relationships increases,'” more domestic violence cases involving
same-sex couples will enter the courts. Reduced stigma associated with
same-sex sexual contact may result in greater numbers of male rape survi-
vors coming forward with complaints.'”® In all of these situations—and
more—prosecutors and defense attorneys will seek to ensure a fair jury by
asking voir dire questions about LGBT issues and sexuality.'

While LGBT people may figure as criminal defendants and victims in
these cases, they also appear as prospective jurors. In 1998, Paul Lynd
warned that voir dire—even the routine variety that asks about friends and
family—could risk “outing” some gay jurors, who at that time had good
reason to fear discrimination.?! Today, the U.S. Supreme Court has invali-
dated a portion of the Defense of Marriage Act of 1996 (DOMA),*? and
seventeen states and the District of Columbia recognize same-sex marriage.

hate-crime-police-say.html, archived at http://perma.cc/NUR8-MEAS; Adam Sege &
Rex W. Huppke, Hate Crime Draws Attention to Violence Against Lesbians, Gays, CHI.
Tri. (July 12, 2013), http://articles.chicagotribune.com/2013-07-12/news/ct-met-hate-
crime-charge-20130712_1_hate-crime-second-man-23-year-old-woman, archived at
http://perma.cc/67RY-HIJSF.

' David Alan Perkiss, A New Strategy for Neutralizing the Gay Panic Defense at
Trial: Lessons from the Lawrence King Case, 60 UCLA L. Rev. 778, 782, 788-89
(2013).

17See NaTL CoAL. OF ANTI-VIOLENCE PrROGRAMS, LESBIAN, GAY, BISEXUAL,
TRANSGENDER, QUEER AND HIV-AFFECTED INTIMATE PARTNER VIOLENCE (2010),
archived at http://perma.cc/RPH2-7QRL; see also Krisana M. Hodges, Trouble in Para-
dise: Barriers to Addressing Domestic Violence in Lesbian Relationships, 9 LaAw & SEx-
vaurry 311, 311-13 (2000); Adele M. Morrison, Queering Domestic Violence to
“Straighten Out” Criminal Law: What Might Happen When Queer Theory and Practice
Meet Criminal Law’s Conventional Response to Domestic Violence, 13 S. CaL. REv. L. &
WowMmEeN’s Stup. 81, 82 (2003); Tara R. Pfeifer, Out of the Shadows: The Positive Impact
of Lawrence v. Texas on Victims of Same-Sex Domestic Violence, 109 PEnn St. L. REv.
1251, 1252-53, 1257-64 (2005); Giovanna Shay, [Including but Not Limited to] Violence
Against Women, 42 Sw. L. Rev. 801, 801-05 (2013).

18 See Bennett Capers, Real Rape Too, 99 CaLir. L. Rev. 1259, 1276 (2011).

19 See Todd Brower, Twelve Angry—and Sometimes Alienated—Men: The Exper-
iences and Treatment of Lesbians and Gay Men During Jury Service, 59 DRAKE L. REv.
669, 690, 699-700 (2011) [hereinafter Brower, Treatment of Lesbians and Gay Men in
Jury Service] (arguing that as acceptance of LGBT sexuality grows, LGBT persons in-
creasingly might seek access to courts “to resolve disputes and enforce rights” and that,
as these cases enter the courts, “[jJury administrators, judges, and courts will increas-
ingly have to grapple with sexual minorities and the issues they raise”).

20 See generally Abbe Smith, The Complex Uses of Sexual Orientation in Criminal
Court, 11 Am. U. J. GENDER Soc. PoL’y & L. 101, 103 (2002) (describing the various
tactical uses of sexual orientation in criminal litigation and positing that sympathy for
LGBT victims in high-profile cases like the Matthew Shepard case “does not necessarily
translate into any sort of sympathy or identification with the gay accused,” including
poor LGBT people of color accused of offenses like prostitution or solicitation).

2 Lynd, supra note 3, at 268—69.

22 United States v. Windsor, 133 S. Ct. 2675, 2696 (2013).

2 See Masuma Ahuja et al., The Changing Landscape on Same-Sex Marriage, WASH.
Post Poritics (Feb. 27, 2014), http://www.washingtonpost.com/wp-srv/special/politics/
same-sex-marriage, archived at http://perma.cc/TMWQ-J959 (listing California, Con-
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Even some courts in solidly “red” states have ruled for marriage equality.?*
More states have passed anti-discrimination provisions since 1998, and
public attitudes have made a profound shift on LGBT issues.?® These devel-
opments lessen the fear of discrimination, and it is likely that the mention of
same-sex relationships in voir dire will become increasingly normalized.?’
However, in some jurisdictions and contexts, LGBT venirepersons still have
reason for concern.”® And in the vast majority of jurisdictions, there are no

necticut, Delaware, Hawaii, Illinois, lowa, Maine, Maryland, Massachusetts, Minnesota,
New Hampshire, New Jersey, New Mexico, New York, Rhode Island, Vermont, Washing-
ton, and the District of Columbia); see also Illinois: Same-Sex Marriage is Legalized,
N.Y. Times (Nov. 20, 2013), http://www.nytimes.com/2013/11/21/us/illinois-same-sex-
marriage-is-legalized.html, archived at http://perma.cc/N4P9-KUVS; Erik Eckholm, Gay
Marriage Battle Nears End in Hawaii, the First Front Line, N.Y. Times (Nov. 8, 2013),
http://www.nytimes.com/2013/11/09/us/gay-marriage-battle-nears-end-in-hawaii-the-
first-front-line.html, archived at http://perma.cc/WE9K-KJPS; Jeremy W. Peters, Federal
Court Speaks, but Couples Still Face State Legal Patchwork, N.Y. Times (June 26, 2013),
http://www.nytimes.com/2013/06/27/us/politics/federal-court-speaks-but-couples-still-
face-state-legal-patchwork.html, archived at http://perma.cc/V4B6-Z8ZM; Kate Zernike,
Same-Sex Marriages in New Jersey Can Begin, Court Rules, N.Y. TimEs (Oct. 18, 2013),
http://www.nytimes.com/2013/10/19/nyregion/same-sex-marriages-in-new-jersey-can-
begin-court-rules.html, archived at http://perma.cc/8A8Q.

2 See, e.g., Bostic v. Rainey, No. 2:13¢v395, 2014 WL 561978, at *23 (E.D. Va. Feb.
13, 2014) (invalidating Virginia’s ban on same-sex marriage on equal protection and due
process grounds); Bourke v. Beshear, No. 3:13-CV-750-H, 2014 WL 556729, at *8
(W.D. Ky. Feb. 12, 2014) (finding Kentucky’s failure to recognize same-sex marriages
violated equal protection); Kitchen v. Herbert, No. 2:13-cv-217, 2013 WL 6697874 (D.
Utah Dec. 10, 2013), stay granted pending appeal, 134 S. Ct. 893 (2014) (mem.); Bishop
v. United States ex rel. Holder, No. 04-CV-848-TCK-TLW, 2014 WL 116013, at *1
(N.D. OKkla. Jan. 14, 2014); De Leon v. Perry, No. SA-13-CA-00982-OLG, 2014 WL
715741, at *27 (W.D. Tex. Feb. 26, 2014); DeBoer v. Snyder, No. 12-CV-10285, 2014
WL 1100794, at *10, *17 (E.D. Mich. Mar. 21, 2014); Timothy Williams, New Virginia
Attorney General Drops Defense of Marriage Ban, N.Y. Times (Jan. 23, 2014), http://
cached.newslookup.com/cached.php?ref_id=51&siteid=2041&id=4543553&t=
1390505451, archived at http://perma.cc/HJ39-TGHN.

25 See HuMAN RiGHTS CAMPAIGN, STATEWIDE EMPLOYMENT LAws AND PoLiciEs
(2014), archived at http://perma.cc/V2NF-275W.

26 See Adam Nagourney, Court Follows Nation’s Lead, N.Y. Times (June 26, 2013),
http://www.nytimes.com/2013/06/27/us/politics/with-gay-marriage-a-tide-of-public-opin-
ion-that-swept-past-the-court.html, archived at http://perma.cc/LW7S-BEGZ (saying that
at the time of the Court’s historic decisions in Windsor and Hollingsworth “much of the
country had moved beyond the court”); see also Press Release, Williams Inst., Every
State Showing Gains in Public Support for Same-Sex Marriage (Apr. 5, 2013), archived
at http://perma.cc/RASN-G23C.

¥ Cf. Perkiss, supra note 16, at 813—15 (recognizing that a jury might include people
with “competing moral views of homosexuality,” and that society has an “increasingly
positive view of homosexuality”; also arguing that, while views of homosexuality are not
uniformly positive, it is more likely today that gay jurors will be open about their sexual
orientation and that there will be more jurors who possess “sympathy for victims of
crimes motivated by homophobia”).

2 Cf. Tara Siegel Bernard, Fired for Being Gay? Protections Are Piecemeal, N.Y.
TimEs (May 31, 2013), http://www.nytimes.com/2013/06/01/your-money/protections-for-
gays-in-workplace-are-piecemeal.html?pagewanted=all, archived at http://perma.cc/
SDZG-8PNO (describing uneven state-by-state anti-discrimination protections for LGBT
employees in the absence of a federal anti-discrimination statute).
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legal prohibitions against striking jurors based on sexual orientation.? Since
LGBT identity is often not readily apparent, questions that focus on LGBT
issues might sometimes produce the unintended effect of “outing” some gay
and transgender jurors.®

This Article examines recent cases in which criminal justice actors have
confronted these complex issues. The paper is in three parts. Part I focuses
on voir dire questions regarding LGBT attitudes and same-sex sexuality, and
describes questions that attorneys have used in recent cases. Part Il grapples
with the challenges of voir dire on such contested cultural terrain.3' Building
on the work of Cynthia Lee,’? I make suggestions for best practices in this
area based on social science research. While few jurors will broadcast racial
prejudice, prospective jurors express a variety of negative attitudes toward
same-sex sexuality,’® ranging from moral disapproval to outright animus.
Because potential jurors commonly state that their moral disapproval of
same-sex sexuality is based on religious beliefs, collisions between different
rights could arise during voir dire in this area. I argue that, while strikes
based on religious affiliation may be constitutionally suspect,’ courts should
excuse (and litigants may strike) jurors who express hostility to same-sex
sexuality, even if their views are ostensibly rooted in religious beliefs. Part
IIT addresses issues that can arise in voir dire for LGBT prospective jurors,
who could be “outed” as a result of voir dire on LGBT issues, as well as

% Andy Birkey, Discrimination Against LGBT Jurors Remains Legal, HUFFINGTON
Post (May 1, 2012), http://www.huffingtonpost.com/2012/05/01/Igbt-discrimination-ju-
rors_n_1466364.html, archived at http://perma.cc/X3MZ-HF39.

30 See Brower, Treatment of Lesbians and Gay Men in Jury Service, supra note 19, at
680-88 (stating that LGBT jurors report sometimes feeling forced to “come out” in voir
dire).

31 See Cynthia Lee, The Gay Panic Defense, 42 U.C. Davis L. Rev. 471, 566 (2008)
[hereinafter Lee, The Gay Panic Defense] (explaining that “[c]ontroversies over the
status of homosexuality are today the site of intense cultural dispute”) (quoting Robert
Post, Law and Cultural Conflict, 78 Car.-KeNT L. REv. 485, 485-86 (2003)).

32 See generally id. at 471 (arguing that gay panic defense strategies are problematic
because “they reinforce and promote negative stereotypes about gay men as sexual devi-
ants and sexual predators” and they attempt to take advantage of existing unconscious
bias in favor of heterosexuality); Cynthia Lee, Masculinity on Trial: Gay Panic in the
Criminal Courtroom, 42 Sw. L. Rev. 817 (2013) [hereinafter Lee, Masculinity on Trial]
(discussing how gay and trans panic defense strategies are problematic because they at-
tempt to take advantage of conscious and unconscious bias against gay and trans individ-
uals and also reinforce negative stereotypes about those groups; suggesting ways to
defuse these tactics).

3 See Sean Overland, Strategies for Combating Anti-Gay Sentiment in the Court-
room, THE Jury ExpErT, March 2009, at 1, http://www.thejuryexpert.com/wp-content/
uploads/OverlandAntigaybiasTJEMarch09.pdf, archived at http://perma.cc/QP8X-
SVMX (“[W]hile overt, anti-black sentiment has been largely relegated to the fringes of
American society, homophobic attitudes remain common and socially-acceptable in large
segments of the population.”).

3 Daniel M. Hinkle, Peremptory Challenges Based on Religious Affiliation: Are
They Constitutional?, 9 Burr. Crim. L. Rev. 139, 141, 146 (2005) (arguing that the
“Constitution forbids the use of peremptory challenges based solely on . . . stereotypes
about religions but that a juror’s actual stated beliefs are a proper basis for exclusion even
if those beliefs are religiously inspired”).
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efforts to protect gay and transgender venirepersons from discrimination in
jury service.

I. Trenps IN VoIR DIRE ABouT LGBT ISSUES AND SEXUALITY

Voir dire on attitudes toward LGBT issues and sexuality could be ap-
propriate in a number of contexts.*® Depending on the circumstances, either
prosecutors or defense attorneys (or both) may seek to voir dire on these
issues.’ Prosecutors might ask such questions in cases that involve LGBT
victims, such as hate crimes or gay-bashings, fearing that homonegative ju-
rors may accept a “gay panic defense” or be loath to convict of crimes with
enhanced penalties.”” Defense attorneys may want to inquire into gay-nega-
tive attitudes in any criminal case in which a gay or transgender defendant’s
identity will become known to jurors.’® Research suggests that sexual assault
and intimate partner violence cases carry a particular risk that anti-gay bias
will play a role in the courtroom.* In such cases, defense attorneys may be

3 See Smith, supra note 20, at 105-10 (discussing how issues of sexual orientation
might surface in criminal prosecutions involving gay-bashing crimes, as well as in cases
in which LGBT people are charged with criminal offenses).

3 See Lynd, supra note 3, at 246-47, 249. Lynd focused on cases such as Dan
White’s trial for the murder of Harvey Milk, in which defense counsel struck all jurors
who were perceived to be queer. However, Lynd also noted that, “Both sides could find
tactical benefit in knowing jurors’ sexual orientations . . ..” Id.; see also State v. Snipes,
No. COA10-442, 2011 WL 378798, at *2—4 (N.C. Ct. App. Feb. 1, 2011). In Snipes, the
court rejected the defendant’s claim that, in a rape case, the prosecution opened the door
to cross-examination of the victim regarding her sexual orientation by asking a prospec-
tive juror who was a minister whether he preached against homosexuality, and by asking
other venirepersons voir dire questions including:

“Now in this case, you may hear evidence that one of the witnesses lives an
alternative lifestyle and that she may be a lesbian.”

“And again I will ask the three of you specifically, there may be some informa-
tion about a witness that lives an alternative lifestyle.”

“There are folks in our society that participate in alternative lifestyles.”

“And there has been some talk that there may be some folks who testify that
participate in an alternative lifestyle.”

“Any concerns about folks who may participate in alternative lifestyles?”

Id. at *2-6; see also State v. Aponte, 718 A.2d 36, 46-47 (Conn. App. Ct. 1998) (con-
cluding that there was no error in exploring attitudes toward defendant’s sexual orienta-
tion in voir dire when the victim in the child abuse case had referred to the defendant
using “the Spanish slang for lesbian™), rev’d in part on other grounds, 738 A.2d 117
(Conn. 1999).

37 See Smith, supra note 20, at 111-12 (describing the case of a lesbian couple at-
tacked on the Appalachian trail, in which one woman was killed and the attacker at-
tempted to claim “homosexual panic”).

3 See Aaron M. Clemens, Executing Homosexuality: Removing Anti-Gay Bias from
Capital Trials, 6 Geo. J. GEnpER & L. 71, 78, 82-83, 87-90 (2005) (describing the
potential for anti-gay bias in capital cases and in criminal trials more generally).

3 See Jennifer M. Hill, The Effects of Sexual Orientation in the Courtroom: A Double
Standard, 39 J. oF HomosexuaLITy 93, 102 (2000) (finding that gay men accused of
sexually assaulting straight men were more likely to be perceived as guilty by jurors than
straight men accused of assaulting women or gay men charged with raping other gay men
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concerned that homophobia could induce jurors to convict more readily or of
more serious offenses.* Both prosecutors and defense attorneys may seek to
inquire into jurors’ attitudes in situations in which the alleged violence was
within the context of a same-sex relationship.*’ Anti-LGBT bias may be a
concern when one of the people involved in the case is gay or transgender,
even when the subject matter of the case does not directly involve LGBT
issues.*?

Jurors may be challenged for cause if they cannot be fair because of
their beliefs about LGBT sexuality.** Courts have stated that disapproval of
same-sex sexuality alone may not merit a challenge for cause if the juror
states that she can nonetheless apply the law fairly.* Advocates may also

and attributing this difference to homonegativity); Shane W. Kraus & Laurie L. Ragatz,
Gender, Jury Instructions, and Homophobia: What Influence Do These Factors have on
Legal Decision Making in a Homicide Case Where the Defendant Utilized the Homosex-
ual Panic Defense?, 47 CrRim. Law. BuLL. 237, 240 (2011) (“Preliminary research dem-
onstrates that homosexual victims and defendants are frequently treated unjustly by the
courts, especially in sexual assault and domestic violence cases.” (footnote omitted));
Bradley H. White & Sharon E. Robinson Kurpius, Effects of Victim Sex and Sexual Ori-
entation on Perceptions of Rape, 46 SEx RoLEs 191, 198 (2002) (finding that “negative
attitudes toward gay men and lesbians were positively related to traditional gender role
attitudes and to more blame assigned to a homosexual rape victim”).

40 See also Smith, supra note 20, at 103-06 (describing “routine disrespect” of poor
gay and transgender people of color arrested for alleged sex work in local criminal courts
and discussing a trial lawyer’s concern that jurors might hold his client’s homosexuality
against her).

4! See id. at 104 (describing how a transgender woman abused by her boyfriend was
charged with assaulting him after police learned that she was transgender and became
hostile to her).

42 See id.

4 See, e.g., Multimedia WMAZ, Inc. v. Kubach, 443 S.E.2d 491, 493, 496 (Ga. Ct.
App. 1994) (finding that the trial court did not abuse its discretion in excusing for cause
three potential jurors “who expressed bias against homosexuals” in a case in which the
plaintiff sued a TV station for damages for making his AIDS diagnoses public); State v.
Salmons, 509 S.E.2d 842, 862 (W. Va. 1998) (“The trial judge went to great lengths to
place on the record that the two jurors were not being struck because of their religion.
The jurors were struck because they admitted they held prejudices against homosexuals.
The trial court was not convinced by statements from both jurors that they would be able
to put aside their biases toward homosexuals.”); State v. Murray, 375 So. 2d 80, 83 (La.
1979) (concluding that the trial court was within its discretion to sustain the state’s chal-
lenge for cause of two jurors who stated that “under no circumstances would they believe
the testimony of a homosexual”); see also People v. Lee, Nos. 277551, 277552, 2008
WL 4276473, at *9-10 (Mich. Ct. App. Sept. 16, 2008) (in a case in which the appellate
opinion describes the defendant as having a “transgender appearance,” the trial court
“asked the prospective jurors if they ‘have any strong feelings about homosexuality that
would prevent [them] from fairly hearing this trial or affect [their] verdict.” Each pro-
spective juror responded, no. The court also asked each potential juror if he or she could
be a fair and impartial juror in this case, to which each juror responded in the affirma-
tive.”). See generally Shauna C. Wagner, Annotation, Examination and Challenge of
State Case Jurors on Basis of Attitudes Toward Homosexuality, 80 A.L.R.5th 469 (2000)
(collecting cases that have discussed voir dire of jurors for prejudice against same-sex
sexuality and developed rules about juror questioning on this issue).

4 See People v. Simon, 100 P.3d 487, 493-95 (Colo. App. 2004) (acknowledging
that “this juror’s comments about homosexuality were troubling, especially given the
nature of the case,” but nonetheless concluding that the trial court’s acceptance of the
juror’s assurance that “she would base her decision on the evidence and the court’s in-



2014] In the Box: Voir Dire on LGBT Issues in Changing Times 415

seek to test jurors’ attitudes toward LGBT issues for the purpose of exercis-
ing peremptory challenges.*

Whether there is an inquiry into prejudice against gays—and the scope
of such an inquiry—rests within the discretion of the trial court.*® For this
reason, appeals courts historically have been loath to reverse trial courts that
have disallowed inquiry into jurors’ attitudes toward LGBT people.*’ In
criminal cases in which the issues potentially turn on the subject of
prejudice, denying voir dire into possible biases may implicate constitutional
due process or Sixth Amendment rights.*® The fact that members of a minor-

structions on the law,” rather than her religious beliefs, “was not manifestly arbitrary,
unreasonable, or unfair”); State v. Miller, 476 S.E.2d 535, 552-53 (W. Va. 1996) (con-
cluding that the trial court did not abuse its discretion in declining to strike jurors who
expressed homophobic attitudes for cause when jurors stated that they could be fair de-
spite disapproval of same-sex sexuality).

4 See State v. Dishon, 687 A.2d 1074, 1078, 1080-83 (N.J. Super. Ct. App. Div.
1997) (concluding that the defendant should not have been excluded from in camera voir
dire regarding jurors’ attitudes toward same-sex sexuality and that individual voir dire on
these issues should not have continued after the defendant, who was accused of a gay-
bashing crime, had exhausted his peremptory challenges).

4 See Mu’Min v. Virginia, 500 U.S. 415, 427 (1991) (“[OJlur own cases have
stressed the wide discretion granted to the trial court in conducting voir dire in . . . areas
of inquiry that might tend to show juror bias.”). See generally Wagner, supra note 43
(compiling appellate decisions applying the abuse of discretion standard to trial judges’
decisions about the scope of examination and challenge of prospective jurors on the basis
of their attitudes toward same-sex sexuality).

47 See, e.g., Gacy v. Welborn, 994 F.2d 305, 314 (7th Cir. 1993) (concluding that in
the capital trial of serial killer John Wayne Gacy, the trial court did not err in declining to
ask jurors ‘“exactly what they thought about homosexuals,” when they were asked
“whether Gacy’s homosexuality . . . would affect their judgment.”); United States v.
Click, 807 F.2d 847, 848, 850 (9th Cir. 1987) (concluding that the trial court did not
abuse its discretion in refusing to ask a proposed voir dire question “designed to explore
the jurors’ attitudes toward homosexuals” in a bank robbery case in which the defendant
was described as having “effeminate mannerisms”); State v. Lambert, 528 A.2d 890, 892
(Me. 1987) (finding that the trial court did not err in declining defendant’s request to voir
dire prospective jurors individually on their attitudes toward same-sex sexuality, when
the trial court asked jury venire as a group whether any prospective juror possessed be-
liefs regarding homosexuality that would cause that juror to be less than fair and impar-
tial); Toney v. Zarynoff’s, Inc., 775 N.E.2d 301, 307 (Mass. App. Ct. 2001) (concluding
that it was not an abuse of discretion to decline to question prospective jurors about
possible anti-gay bias in a civil suit in which the plaintiff was gay, although the better
practice would have been to make the inquiry); Commonwealth v. McGregor, 655 N.E.2d
1278, 1278-79 (Mass. App. Ct. 1995) (holding that it was not an abuse of discretion in a
same-sex rape case to deny a request for individual voir dire of jurors regarding attitudes
toward homosexuality); Commonwealth v. Proulx, 612 N.E.2d 1210, 1211-12 (Mass.
App. Ct. 1993) (same); Commonwealth v. Boyer, 507 N.E.2d 1024, 1025-27 (Mass.
1987) (same in case alleging common nightwalking). But see State v. Lovely, 451 A.2d
900, 901-02 (Me. 1982) (concluding that the trial court abused its discretion in summa-
rily refusing to ask jurors about anti-gay bias in a case in which the defendant was ac-
cused of setting fire to a gay bar that he may have frequented as a patron); State v. Van
Straten, 409 N.W.2d 448, 453 (Wis. Ct. App. 1987) (upholding the trial court’s lengthy
individual voir dire on prospective jurors’ attitudes toward AIDS and gay men as appro-
priate since the defendant was accused of spraying HIV-infected blood at his jailers).

48 See Ham v. South Carolina, 409 U.S. 524, 525-27 (1973) (concluding that the trial
court’s refusal to question prospective jurors about possible racial prejudice violated due
process in a case in which an African American civil rights worker claimed that local law
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ity group are involved in a case does not by itself render voir dire for bias
constitutionally mandated,* although it may be constitutionally required in
certain “special circumstances,” such as capital sentencing.’’ Of course,
inquiry into possible bias may be prudent even if it is not constitutionally
required;>? the U.S. Supreme Court has exercised its supervisory power to
direct federal trial courts to conduct voir dire on racial bias if requested by
defendants in cases involving interracial violence.>® There is huge regional
diversity in the structure of voir dire, ranging from limited questioning con-
ducted by the court to inquiries by advocates of varying scope, which may
include questionnaires.>*

Not too many years ago, voir dire about LGBT issues might have been
conducted in a fashion that only compounded stigmatization of LGBT peo-
ple, particularly if the individual at issue was the defendant in a serious
crime.> Consider State v. Rulon,>® a 1997 Missouri homicide case in which

enforcement targeted him for marijuana charges); Aldridge v. United States, 283 U.S.
308, 313 (1931) (in a case out of the District of Columbia courts, the Supreme Court
explained, “The right to examine jurors on the voir dire as to the existence of a disquali-
fying state of mind has been upheld with respect to other races than the black race, and in
relation to religious and other prejudices of a serious character.”); Ristaino v. Ross, 424
U.S. 589, 597 (1976) (explaining that, in Ham, voir dire on racial bias was constitution-
ally required because “[r]acial issues were inextricably bound up with the conduct of the
trial” (discussing Ham v. South Carolina, 409 U.S. 524, 525-27 (1973))). But see Kemp
v. Ryan, 638 F.3d 1245, 1261-63 (9th Cir. 2011) (rejecting Arizona prisoner’s claim for
federal habeas relief based on the alleged failure of the trial court to permit voir dire on
issue of anti-gay bias, explaining, inter alia, that the defendant “has not offered any case
law holding that homophobia should be elevated to the same level as racial prejudice”).

4 Ristaino, 424 U.S. at 597-98 (concluding that voir dire regarding racial prejudice
was not mandated by the federal Constitution in every interracial crime). See generally
Cynthia Lee, Making Race Salient: Trayvon Martin and Implicit Bias in a Not Yet Post-
Racial Society, 91 N.C. L. Rev. 1555, 1590-93 (2013) [hereinafter Lee, Making Race
Salient] (discussing Supreme Court doctrine on voir dire regarding racial bias).

0 Turner v. Murray, 476 U.S. 28, 36-37 (1986) (describing Ham’s “special circum-
stances” rule (citing Ham v. South Carolina, 409 U.S. 524, 527 (1973))).

SUId. at 36-37 (“[A] capital defendant accused of an interracial crime is entitled to
have prospective jurors informed of the race of the victim and questioned on the issue of
racial bias.” (footnote omitted)).

2 See Ristaino, 424 U.S. at 597 n.9 (recognizing that, although voir dire on racial
prejudice might not be constitutionally required in every interracial crime, the “wiser
course” was to voir dire on the subject of racial prejudice, and that, if the case arose out
of a federal trial court, the Supreme Court would have exercised its supervisory powers to
direct trial judges to voir dire on the issue).

3 Rosales-Lopez v. United States, 451 U.S. 182, 192 (1981) (“[Flederal trial courts
must make [an inquiry into racial prejudice] when requested by a defendant accused of a
violent crime and where the defendant and the victim are members of different racial or
ethnic groups.”).

4 Marie Comiskey, Does Voir Dire Serve As a Powerful Disinfectant or Pollutant? A
Look at the Disparate Approaches to Jury Selection in the United States and Canada, 59
Drake L. Rev. 733, 742 (2011) (discussing a first-of-its-kind, state-by-state study of jury
voir dire practices conducted by the National Center for State Courts in 2007, and stating
that the “authors reported tremendous variation in jury selection procedures from state to
state, including a traditional, limited voir dire with no questionnaire, general or case-
specific questionnaires, individual questioning in the jury box, and group questioning”).

3 See Joan W. Howarth, The Geronimo Bank Murders: A Gay Tragedy, in 2 SEXUAL-
ITY AND LAw: CRIME AND PunisHMENT 389, 399-406 (Ruthann Robson ed., 2011)
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the defendant was accused of killing his same-sex partner.’’ He claimed self-
defense, alleging that the partner had been abusive.”® The defendant’s own
attorney conducted voir dire in a manner that invited conformity with
strongly anti-LGBT social views. Defense counsel said to the jury panel
(asking for a show of hands in front of the other venirepersons): “Many
people believe that homosexuality is against God’s law. I want to know how
many people share that view?”>® After more than half the venirepersons
raised their hands, the defense attorney asked a follow-up question: “Any of
you who—are there any of you who believe that homosexuality is against
God’s law who would be able to follow man’s law instead, in this courtroom,
and leave God’s will up to God?”’% The defendant was convicted of second-
degree murder; his claim on appeal was that voir dire into jurors’ attitudes
toward homosexuality had been unduly restricted.®! The Missouri Court of
Appeals rejected this claim, stating that, “The court was quite